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MEMORANDUM
TO: Gretchen Brunner, Project Manager
FROM: Dave Nazy, EA Hydrogeologist

SUBJECT: 47° North SEIS
Water Supply Assessment
Cle Elum, WA

Introduction

The Bullfrog Flats property is an approximately 1,000-acre area located in the western portion
of Cle Elum, Washington in an area of the city known as the Urban Growth Area (UGA). The
property is generally bounded to the north and west by Bullfrog Road, to the south by
Interstate 90, and to the east by SR903 and the Laurel Hill Memorial Cemetery (generally
referred to herein as the Bullfrog Flats UGA).

In 2002, Trendwest Properties, who owned the property at that time, completed a Master Plan
for the development of the Bullfrog Flats UGA property. The Master Plan consisted of a mixed
residential, commercial, recreational, and public facilities development. An Environmental
Impact Statement (EIS) was prepared for the project in 2002 and the City of Cle Elum approved
the Master Plan, a Subarea Plan, and a Development Agreement for the project; the property
was annexed to the City that same year. The property is currently owned by New Suncadia, LLC
(Suncadia). Sun Communities is in the process of acquiring 824 acres of the property from
Suncadia and is proposing revisions to the Approved Master Plan; the new project is known as
47° North.

The methodology for this water supply assessment included obtaining and reviewing
information regarding current water management conditions in the Upper Kittitas Basin and
determining if adequate water rights/supply are present for proposed amendments to the
Approved Bullfrog Flats UGA Master Plan. When the FEIS was completed in 2002 Trendwest did
not have adequate water rights and mitigation in place to serve the proposed development of
the property. Shortly thereafter, Trendwest secured the necessary water right use
authorizations for the Bullfrog Flats UGA property.

Since the EIS, the Yakima Basin Adjudication has continued and is nearing completion; the
Yakima Basin Integrated Plan has been established and is being implemented; Chapter 173-
539A WAC, the Upper Kittitas Groundwater Rule was adopted by the Department of Ecology;
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and water rights have been acquired to serve the project, provide mitigation, and establish
water banks to supply water to third-party users.

Background

The Master Plan approved for the Bullfrog Flats UGA property in 2002 provided for the
construction of 1,334 dwelling units, including 810 single family units and 524 multi-family
units, as well as a 75-acre business park, and 7.5 acre area for the construction of 50 affordable
housing units. In accordance with the provisions of the Development Agreement, 12 acres of
the Bullfrog Flats UGA property were dedicated to the City in 2002 for the water treatment
plant, 35 acres were dedicated to the Cle Elum School District in 2003, and 175 acres were
dedicated to the City in 2008 to establish the Washington State Horse Park. No other significant
development activities have occurred on the property to date.

The Bullfrog Flats UGA Development Agreement between the City and Suncadia was amended
in 2017 to extend the termination date by 10 years to 2027. Recently, Suncadia informed the
City that they had entered into an agreement to potentially sell approximately 824 acres of the
property to Sun Communities. Sun Communities intends to submit an application to the City
proposing amendments to the approved Master Plan for a project known as 47° North that
would maintain the total number of dwelling units at 1,334, but would reduce the number of
single family residences to 527 units, reduce the number of multi-family dwelling units to 180,
and would add a Recreational Vehicle (RV) resort with 627 RV sites. These changes would
reduce the amount of water needed to supply development of the Bullfrog Flats UGA (including

the 47° North site).
Yakima Basin Adjudication

In 1977, the Department of Ecology filed an action in the Yakima County Superior Court to
determine the legality of more than 4,000 claims for use of surface water in the Yakima River
Basin. Water use must have been established prior to 1917 for a claim to be valid. The court
case, Ecology v. James J. Acquavella, et al, included a thorough examination of each claim by
Ecology, the court, and other parties. Claims ranged from small individual uses to major claims
for irrigation districts and cities, and for federally based water rights such as Indian tribes and
the U.S. Forest Service.

Starting in 1989, the court issued a series of Conditional Final Orders as water rights assessment
work was completed in one of the 31 Yakima subbasins. Superior Court Judge F. James Gavin
entered the Final Decree in the case on May 9, 2019. This Final Decree defines the relative
priorities of about 2,300 surface water rights in the Yakima Basin under Washington State’s
water law. It also integrates all the Conditional Final Orders entered in the case, other orders
governing administration of the waters of the Yakima Basin, and the Final Schedule of Rights.
The Final Decree includes Adjudicated Water Rights, with priority dates ranging from 1884 to
1893, that are now owned by Suncadia and approved for use in the Bullfrog Flats UGA.
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Yakima Basin Integrated Plan

Following a severe drought in 1977, Congress directed the Bureau of Reclamation to work with
the State of Washington to study and develop a plan to provide water for irrigation, treaty
rights, aquatic life and fish habitat. This project was entitled the Yakima River Basin Water
Enhancement Program (YRBWEP). Fish passage issues were identified early on as a limiting
factor for salmonids in the basin. The Hoover Power Plant Act of 1984 authorized fish passage
facilities throughout the Yakima Basin, partially funded by the Bonneville Power Administration.

Conservation and instream flow projects became the focus following drought in the early
1990’s with funding provided by the Bureau of Reclamation and the State of Washington.
Increasing demand for water combined with loss of snowpack due to climate change,
continuing pressure on salmonids, and another drought in 2005 prompted the Bureau of
Reclamation and Ecology to create a stakeholder workgroup to address other elements of the
water supply and fisheries issues. In 2009, this group began developing the Yakima Basin
Integrated Plan (YBIP), a watershed-scale approach to sustainable water supply for both
instream and out-of-stream uses.

The YBIP is a 30-year, 3-billion-dollar plan consisting of a package of actions within 7 elements.
These include fish passage, structural and operational changes to existing infrastructure,
increased surface storage, groundwater storage, habitat enhancement, conservation and
market allocation of water rights. Although implementation of the YBIP is not likely to
influence development of the Bullfrog Flats UGA (including the 47° North site), water rights
acquired for the project, mitigation actions, and water banks operated by Suncadia are
consistent with the objectives of the YBIP.

Chapter 173-539A WAC, the Upper Kittitas Groundwater Rule

In response to a petition requesting the unconditional withdrawal of all unappropriated
groundwater in Kittitas County until enough is known about potential effects on senior water
rights and stream flows from the development of new groundwater uses, the Department of
Ecology adopted the Upper Kittitas groundwater rule, effective January 22, 2011. Because it is
known that groundwater withdrawals will capture water that would contribute to flows in the
Yakima River, the rule requires mitigation to offset consumptive use from any new
groundwater withdrawals within the rule area, including withdrawals from permit-exempt
wells. Surface water was excluded from the rule because it has been previously determined
that surface water has been fully appropriated and is not available for new consumptive uses.

The rule places limits on the amount of water that can be used for domestic uses and requires
all new uses to be “water budget neutral”. To be considered water budget neutral, a new user
must mitigate their project’s new consumptive use with an interest in a senior water right.
Senior water rights are those that have been transferred to the State Trust Water Right
Program and remain instream to be used to mitigate for new uses. By mitigating a new use
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with a senior water right, or “water banking”, a new user is considered “water budget neutral”
and authorized to establish a new use of water under the rule.

Prior to adoption of the rule, Suncadia acquired water rights from the Yakima River, Teanaway
River, Big Creek, First Creek and Swauk Creek that were previously used for irrigation. These
rights, totaling 2,454.32 acre-feet of consumptive use are used by Suncadia to supply water to
development of the Master Plan Resort and Bullfrog Flats UGA (including the 47° North site);
mitigate consumptive use by induced offsite development caused by Suncadia’s development;
mitigate consumptive use resulting from development of the fallowed land formally irrigated;
and placing water in Ecology’s Trust Water Rights Program for instream flow purposes and for
purchase for new development by third parties within certain portions of the rule area.

Suncadia operates 4 of the 19 water banks in the Yakima Basin, one of which has been fully
allocated to purchases by third parties. Since 2010, transactions through Suncadia’s water
banks have provided water for more than 400 parcels in the Upper Kittitas Basin.

Suncadia’s Water Rights and Water Use

As noted above, Suncadia acquired water rights for the Suncadia Resort, Bullfrog Flats UGA and
mitigation purposes. Based on modeling, a total of 1,270 acre-feet of consumptive water was
required for full buildout of the Suncadia Resort and development of the Bullfrog Flats UGA
under FEIS Preferred Alternative in 2002 and consistent with the Development Agreement.
There are five water rights that serve the Suncadia Resort and three other water rights that are
authorized to serve the Bullfrog Flats UGA. The five water rights that serve the Suncadia Resort
are owned by the Suncadia Water Company, LLC. The remaining rights are used for mitigation
for water consumed by induced offsite development, development of fallowed land formally
irrigated by the Suncadia’s water rights, and instream flows, held in Ecology’s Trust Water
Rights Program.

Trendwest and the City of Cle Elum signed an agreement relating to the Water Supply for the
Bullfrog Flats UGA on June 19, 2001. At that time Trendwest agreed to transfer the rights, title
and interest to water rights needed for development of the Bullfrog Flats UGA property,
consistent with the Water Supply Agreement and Development Agreement, by one or more
Statutory Warranty Deeds and the City of Cle Elum agreed to serve the Bullfrog Flats UGA. In
2003, Ecology approved the use of three water rights for the Bullfrog Flats UGA property
(including the 47° North site). Specifically, Certificate Nos. S4-84110-J, S4-84111-J, and S4-
85228-J (referred to herein as the Bullfrog Flats UGA Water Rights). The three water rights are
authorized for municipal water supply purposes for the Bullfrog Flats UGA property consistent
with the FEIS Preferred Alternative, Development Agreement and other agreements.

Proposed amendments to the approved Master Plan by Sun Communities include changes
incorporated into to SEIS Alternative 6 for development of the 47° North site and adjacent 25-
ac. property in the Bullfrog Flats UGA. In terms of water supply and consumption, the primary
difference is a reduction in the number of single and multi-family residential units and an
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equivalent increase in the number of RV sites proposed in the UGA. In addition, the
commercial development under SEIS Alternative 6 includes 25 acres whereas Alternative 5 in
the FEIS included 75 acres of commercial development.

These changes will reduce the amount of water used and consumed in the UGA compared to
the Preferred Alternative in the 2002 FEIS. This reduction is likely to be used for instream flow
and potentially sold to third-party users through water bank transactions. Comparison of
domestic residential uses in the 2002 FEIS and 2020 SEIS are shown in the following table.

Alternative Type # of Units People/Unit | Occupancy | People/Day | Total People/Day
FEIS Alternative 5 Residential Unit 1,334 2.4 92% 2945 2945
SEIS Alternative 5 Residential Unit 1334 2.34 90% 2809 2809
SEIS Alternative 6 Residential Unit 707 2.34 90% 1489 or
SEIS Alternative 6 RV Unit 627 3 50% 941

Residential units include both single family and multi-family units. FEIS Alternative 5 included
810 single-family units and 524 multi-family units. SEIS Alternative 6 includes 527 single-family
units and 180 multi-family units.

Indoor daily water use for the residential units is assumed to be 100 gallons per day per capita
(gpdpc). Assuming 20% consumption of indoor water use equates to a daily consumptive value
of approximately 46.8 gpd per residential unit (2.34 x 100 x 0.20 = 46.8). Therefore, total
indoor consumption for domestic use for SEIS Alternative 5 would be 56,188 gpd (46.8 x 1334 x
0.90 = 56,188). Total indoor daily water use for an RV is assumed to be approximately 150 gpd
(EMS, 2020). Assuming 20% consumption equates to a daily consumptive value of 30 gpd per
RV unit. Therefore, total indoor consumption for domestic use for SEIS Alternative 6 would be
39,184 gpd (46.8 x 707 x 0.90) + (30 x 627 x 0.50) = 39,184). The difference between SEIS
Alternative 5 and SEIS Alternative 6 is 17,004 gpd which is equivalent to 19.05 acre-feet per
year.

Furthermore, single-family residential units are likely to include some outdoor water use which
is estimated by Ecology to be 90% consumptive. Because there are 383 fewer single-family
residential units in the Preferred Alternative in the SEIS versus the FEIS, consumption of
outdoor water use is likely to be less in the proposed amendment to the approved Master Plan.

Conclusions

The water supply and consumptive use analysis was performed to determine whether there are
adequate water rights under the Bullfrog Flats UGA Water Rights available to supply the
amended Master Plan for the 47°North Site under SEIS Alternatives 5 and 6, and if additional
mitigation actions would be required. This analysis indicates that the Bullfrog Flats UGA Water
Rights are adequate water rights to supply the proposed use on the 47° North site and other
actions on the Bullfrog Flats UGA property consistent with the Development Agreement under
either of the SEIS alternatives. The proposed changes under SEIS Alterative 6 indicate that less
water would be consumed for the current proposal than under FEIS Alternative 5 or SEIS
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Alternative 5. Because of this, SEIS Alternative 6 is likely to have less of an impact on instream
flows.

The proposed SEIS Alternative 6 —47° North development consumptive water use is less than
FEIS Alternative 5 and SEIS Alternative 5 because the proposed RV use and commercial
development footprint generate less demand and consume less water than the uses previously
contemplated. Therefore, no significant impacts are anticipated, and no mitigation is proposed
other than what is already required by current water rights and agreements.

Attachments

1. Water Supply System Project Development Agreement between the City of Cle Elum,
the Town of South Cle Elum, and Trendwest, dated June 19, 2001.

2. Agreement Relating to Water Supply for Bullfrog Flats UGA between the City of Cle Elum
and Trendwest, dated June 19, 2001.

3. Chapter 173-539A WAC, The Upper Kittitas Groundwater Rule.
4. FAQ Upper Kittitas Groundwater Rule.

5. Master Trust Water Agreement between the Washington State Department of Ecology
and New Suncadia, LLC, dated December 30, 2015.

6. Description of the current use of water rights for the Suncadia Resort, Bullfrog Flats UGA
and other water rights owned by New Suncadia, LLC.
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Water Supply System Project Development Agreement between the City of Cle Elum,
the Town of South Cle Elum, and Trendwest, dated June 19, 2001.

Agreement Relating to Water Supply for Bullfrog Flats UGA between the City of Cle Elum
and Trendwest, dated June 19, 2001.
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FAQ Upper Kittitas Groundwater Rule.

Master Trust Water Agreement between the Washington State Department of Ecology
and New Suncadia, LLC, dated December 30, 2015.

Suncadia Reboot — Description of Suncadia’s current use of water rights.



Attachment 1

Water Supply System Project Development Agreement between the City of Cle
Elum, the Town of South Cle Elum, and Trendwest, dated June 19, 2001.



WATER SUPPLY SYSTEM PROJECT
DEVELOPMENT AGREEMENT

BETWEEN

CITY OF CLE ELUM, TOWN OF SOUTH CLE ELUM,
TRENDWEST INVESTMENTS, INC., TRENDWEST
RESORTS, INC. AND TRENDWEST PROPERTIES, INC.

THIS Agreement ("Agreement") is entered into on this %~ i day of /s,
2001, by and between the City of Cle Elum, Washington ("Cle Elum"), a second class
municipal corporation organized under the laws of the state of Washington, the Town of
South Cle Elum (“South Cle Elum”), a fourth class municipal corporation organized
under the laws of the state of Washington, Trendwest Investments, Inc., a Washington
corporation ("Trendwest Investments"), Trendwest Resorts, Inc., an Oregon corporation
registered to conduct business in the state of Washington ("Trendwest Resorts"), and
Trendwest Properties, Inc., a Washington corporation ("Trendwest Properties"). For
purposes of this Agreement, Cle Elum and South Cle Elum are sometimes collectively
referred to as “the Communities," and Trendwest Investments, Trendwest Resorts and
Trendwest Properties are sometimes collectively referred to as “Trendwest.”

RECITALS

WHEREAS, Cle Elum owns and operates an existing water treatment facility and
associated diversion works for the purposes of supplying treated water to customers
within the City's water service area. The Communities, with the guidance and
encouragement of the Washington State Department of Ecology ("Ecology") and the
Washington State Department of Health ("Health"), are in the process of developing a
regional public water supply system that is designed to provide water to users within the
City and the Town as well as users on lands in the vicinity of the City and the Town; and

WHEREAS, on June 23, 1998, the Cle Elum City Council established, pursuant to
City of Cle Elum resolution No. 6/23/98-1, an Urban Growth Areas ("UGA") of the City
of Cle Elum, which includes the Bull Frog Flats area immediately west of the City; and

WHEREAS, on December 22, 1998, the Kittitas County Board of Commissioners
adopted. Ordinance No. 98-24 amending the County Comprehensive Plan to establish the
Bull Frog Flats area immediately west of the Cle Elum city limits as Cle Elum's UGA.
This decision is final and was not appealed; and

WHEREAS Trendwest Investments, Inc., a Washington corporation licensed to
do business in the State of Washington, is the owner of approximately 1,120 acres located
in the Bull Frog Flats area of Kittitas County, which lies wholly within the Urban Growth
Area of the City of Cle Elum, and which property is currently being considered for
annexation into the City of Cle Elum (the "Trendwest's UGA Properties"). Trendwest’s
UGA Properties are described more fully in Exhibit A hereto; and
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WHEREAS Trendwest has submitted a notice of intention to commence
annexation petition ("10% Petition") to the City of Cle Elum, pursuant to RCW
35.13.125, requesting that the Trendwest UGA Property be annexed to the City of Cle
Elum; and

WHEREAS on June 27, 2000, the City of Cle Elum by motion voted to accept
Trendwest's 10% Petition and further agreed that the City would review and adopt
preannexation zoning and planning to take effect immediately upon annexation pursuant
to RCW 35.13.177 and 35.13.178; and

WHEREAS the Eastern Washington Growth Management Hearings Board
decision in Ridge v. Kittitas County, EWGMHB No. 96-1-0017 (Final Decision,
4/16/1998) and the Growth Management Act, RCW 36.70A.360, allow for Master
Planned Resorts ("MPR") outside of UGAs and further authorize cities, special purpose
districts and purveyors to provide capital facilities, utilities, and urban services to MPRs;
and

WHEREAS, Trendwest Investments owns additional property adjacent to the Cle
Elum UGA, which is described more fully in Exhibit B hereto ("Trendwest's MPR
Properties"). On October 10, 2000, Kittitas County approved Trendwest Investments'
proposal to develop its property described in Exhibit B as an MPR; and

WHEREAS, Trendwest Resorts, Inc. is an Oregon corporation licensed to do
business in the State of Washington and is the parent company to Trendwest Investments,
Inc., and Trendwest Properties, Inc. By the signatures appearing below, Trendwest
Resorts expressly approves the commitments entered into hereby by Trendwest; and

WHEREAS, in 1997 Trendwest approached Cle Elum with a request to provide
water to Trendwest's UGA Properties and Trendwest's MPR Properties, relying on the
aforenoted City's proposed regional water supply system. The Communities expect to
expand their water service areas to include Trendwest's UGA Properties. Cle Elum
further expects, based on appropriate changes to Trendwest owned water rights, to deliver
treated and untreated water to Trendwest's MPR Properties; and

WHEREAS, on July 26, 2000, Trendwest entered into a Pre-annexation
Agreement with Cle Elum ("Pre-annexation Agreement") in which Trendwest has agreed
to enter into a cost sharing agreement whereby Trendwest will pay for all costs associated
with water system improvements that would not otherwise be required to address existing
deficiencies, but for the proposed development of Trendwest's UGA and MPR Properties.
A true and correct copy of the Pre-annexation Agreement is attached hereto as Exhibit C
and incorporated herein by this reference. The Pre-annexation Agreement also specifies
the general development standards that are applicable to the proposed development of
Trendwest’s UGA and MPR properties. Trendwest and Cle Elum have also agreed in the
Pre-annexation Agreement that Trendwest's expenditures for utility extension and capital
improvements for the City to serve the UGA are eligible for partial reimbursement by
other property owners or by other new development that specifically benefit from such
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improvements, through various legal reimbursement mechanisms such as a Local
Improvement District, a Latecomer's Agreement, hookup charges, impact fees, or such
other legally appropriate mechanisms for reimbursement; and

WHEREAS, RCW 35.92.025 authorizes Cle Elum to charge property owners
seeking to connect to the City's water supply system a reasonable connection charge as
the Cle Elum City Council determines proper so that property owners bear their equitable
share of the cost of the water supply system; and

WHEREAS, RCW 36.70B.170 authorizes Cle Elum to enter into a development
agreement that obligates Trendwest to fund or provide services, infrastructure, or other
facilities and that includes provisions whereby Trendwest is reimbursed over time for
financing such public facilities; and

WHEREAS, pursuant to RCW 36.70B.200, a duly noticed public hearing was
conducted on this Agreement on May 8, 2001; and

WHEREAS, Cle Elum is presently subject to a Washington State Department of
Health ("DOH") order and compliance schedule to design and construct improvements to
its water supply facility; and

WHEREAS, Trendwest and Cle Elum have entered into a Water Supply
Agreement wherein Cle Elum has agreed, under conditions specified in that Agreement,
to supply water to Trendwest's UGA Properties. A copy of the Water Supply Agreement
is attached hereto as Exhibit D; and

WHEREAS, Trendwest and Cle Elum have entered into a Water Delivery
Agreement, wherein Cle Elum has agreed, under conditions specified in the Agreement,
to deliver water to Trendwest's MPR Properties. A copy of the Water Delivery
Agreement is attached hereto as Exhibit E; and

WHEREAS, on April 7, 1999, Cle Elum, Trendwest and Huibregtse, Louman
Associates, Inc., entered into a Design, Engineering, and Surveying Services Agreement
("Design Agreement") for the new water supply system, a copy of which is attached
hereto as Exhibit F, for design, engineering and surveying services related to Cle Elum's
water supply system. That Agreement thereafter was amended on October 10, 2000 to
cover the costs of engineering, design and construction of certain in-river improvements
in the vicinity of Cle Elum's Yakima River diversion; and

WHEREAS, on January 18, 2001, Cle Elum issued a Mitigated Determination of
Non-Significance ("MDNS") under the State Environmental Policy Act, 43.21C RCW,
for the water supply system that is the subject of this Agreement, including the Yakima
and Cle Elum River diversion works, the new transmission mains and the new treatment
plant. The MDNS is now final and was not appealed; and
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WHEREAS, if the Communities did not construct the regional facility
contemplated in this Agreement, the Communities would have upgraded their existing
water supply system to comply with Department of Health regulations and compliance
orders and to provide capacity for the Communities’ 20-year projected growth. Such
upgraded facilities, which would not have included improvements to Cle Elum’s Cle
Elum River diversion works and transmission lines, would have cost an estimated
$4,268,823; and

WHEREAS, the new water supply system that is the subject of this Agreement
will not preclude the capacity assignments agreed to between Cle Elum and South Cle
Elum, and it is intended that this Agreement be consistent with and not supersede any
agreement between Cle Elum and South Cle Elum relating to water treatment and
delivery.

NOW, THEREFORE, the following AGREEMENT is made upon the basis of the
foregoing recitals, and in consideration of the mutual promises and covenants herein, and
the mutual benefits to be derived by the Parties therefrom.

AGREEMENT
1. Regional Water Supply System (""WSS").

1.1. The City of Cle Elum shall construct the Regional Water Supply System
(“WSS”) identified in Exhibit G, commencing as soon as practicable after the
execution of this Agreement and agency approval of the plans and specifications
for that WSS. The City of Cle Elum shall also use its best efforts to obtain all
permits necessary for the construction and operation of the WSS.

1.2. Trendwest officials shall be given an opportunity to review and comment upon
plans for construction of the WSS. Nothing in this provision shall be construed
as granting to Trendwest any right to approve or reject any plans for construction
of the WSS. '

1.3. All facilities, improvements, permits, supplies, materials, equipment, fixtures,
and other property of whatsoever kind or nature that is included in the WSS,
whether or not incorporated therein, shall be owned and controlled by Cle Elum.
Nothing in this Agreement shall be construed as granting Trendwest or any other
party any ownership or possessory rights in the WSS.

1.4. Trendwest shall be responsible for the construction of the infrastructure
necessary to transport treated and untreated water from the WSS to Trendwest's
MPR Properties (“MPR Transmission Facilities”). Pursuant to the MPR Water
Delivery Agreement attached hereto as Exhibit E, the City will not deliver water
to the MPR unless and until the Washington State Department of Health
approves the MPR Transmission Facilities.
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1.5. Trendwest shall also be responsible for the construction of the infrastructure
necessary to transport treated and untreated water from the WSS to Trendwest's
UGA Properties (“UGA Transmission Facilities””). The UGA Transmission
Facilities shall be the subject of a future Developer Extension Agreement
between Trendwest and Cle Elum. The City agrees to consider partial
reimbursement for Trendwest's expenditures on the UGA Transmission Facilities
by other property owners or other new development that specifically benefits
from those facilities, through either a Local Improvement District or a
Latecomers' Agreement.

2. Funding the WSS.

2.1. Cost Allocation

2.1.1. The costs for the design, permitting, engineering and construction of the
WSS (“WSS Costs”) shall include, but are not limited to: costs for design
of the WSS; costs for construction of the WSS, including
construction/improvement of the diversion works on the Yakima and Cle
Elum Rivers, construction/improvement of the facilities necessary to
convey untreated water from those diversion works to the treatment plant,
construction of the regional treatment plant, construction of facilities
necessary to convey treated water from the treatment plant to Cle Elum's
existing water system, and construction of a new water storage reservoir
for Cle Elum pressure Zone 2; all expenses paid by the Communities for
the WSS, including without limitation, plan review, shop drawing review,
and construction and oversight by the City's engineers and consultants; all
other work, fees, services, plans and improvements required for project
construction and maintenance; and all other costs associated with permits
and environmental review of the WSS, including, without limitation, any
required changes to Cle Elum’s Comprehensive Plan or Development
Regulations.

2.1.2. ‘WSS Costs shall not include the costs associated with the Transmission
Facilities addressed in Sections 1.4 and 1.5 of this Agreement. WSS Costs
shall also not include the costs of any of the pipes, pumps, pump station,
basins, or other equipment or structures required to provide untreated
irrigation water to Trendwest’s Properties (“Irrigation Facilities™),
although some of the Irrigation Facilities may be constructed by the City,
at Trendwest's sole cost, simultaneous with the construction of the initial
WSS. The City shall own those portions of the Irrigation Facilities located
at the City’s Yakima and/or Cle Elum River diversions as well as the
Irrigation Facilities located between those diversions and the property
boundary of the new water treatment plant site. The City shall also own
all Irrigation Facilities within the property boundaries of the new water
treatment plant site. Trendwest shall own those portions of the Irrigation
Facilities from the property boundary of the new water treatment plant site
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to Trendwest’s MPR Properties. The ownership of the Irrigation Facilities
from the property boundary of the new water treatment plant site to
Trendwest’s UGA Properties shall be addressed in the Developer
Extension Agreement referenced in Paragraph 1.5, above.

2.1.3. The estimated WSS Costs total $13,556,000. The WSS Costs shall be
funded as follows: The Communities will provide a maximum of
$4,268,823, and Trendwest shall fund the remainder, subject to the
provisions of paragraph 2.1.5, below.

2.1.4. The Parties further acknowledge that any contribution the Communities
receive from the County and/or utility providers for the in river
improvements that were constructed in the bed of the Yakima River will
be reimbursed to Trendwest in recognition of Trendwest's funding of those
improvements.

2.1.5. After public bids are received and reviewed, but prior to commencement
of construction, the Parties shall review the total estimates for WSS Costs.
If it is apparent at that point that the WSS (not including the Phased
Elements discussed in Section 2.2, below) cannot be designed, engineered
and constructed for at or less than a total cost of $12,392,950, the Parties
agree to make all reasonable efforts to renegotiate the terms of this
Agreement to address the increased WSS Costs. Ifthe Parties are unable
to reach agreement on that issue, this Agreement shall be null and void. If
this Agreement is nullified pursuant to this provision, Trendwest shall be
responsible for all costs associated with the redesign of the City's water
treatment plant or the WSS to a facility capable of providing capacity for
the City and Town’s 20-year growth projection. In the event of
nullification under this section, any and all real property interests
conveyed to the City by Trendwest shall remain in City ownership,
provided that any property conveyed to the City for siting of the WSS that
is no longer needed for the City's redesigned facility shall be reconveyed
to Trendwest. The Parties hereby agree that Trendwest’s obligation as
discussed in this Paragraph is necessary to restore the City to its "pre-
Trendwest fiscal condition," as that term is used in Section 7 of the Pre-
annexation Agreement, in the event this Agreement is nullified pursuant to
this Paragraph. The Parties also agree that the lien provisions contained in
Section 7 of the Pre-annexation Agreement apply to Trendwest's
obligations discussed in this paragraph.

2.1.6. The Communities entire $4,268,823 funding obligation is currently
derived from and committed to by the United States Department of
Agriculture Rural Development loan and grant funds and Community
Development Block Grant funds. If some portion of those funds becomes
unavailable in the future, Trendwest agrees to advance the unfunded
balance of the Communities’ share of WSS Costs subject to
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reimbursement through the capital reimbursement charge discussed in
Section 2.3, below, or, at the Communities’ discretion, through a rate
increase, bond issue or some similar mechanism.

2.2. Project Phasing

2.2.1. The new customers to be served by the WSS will connect to that system
over a period of time, as the City, Town, UGA and MPR are built out.
The Parties acknowledge that, because of this delay in the actual use of
capacity of the WSS, some of the components of the WSS will not be
needed at the outset of the WSS's service. The following components of
the WSS may therefore be constructed over time, as further specified
herein: 2.0 MGD of the 6 MGD capacity of the Yakima River pump
station pump and piping facilities; 2.0 MGD of the 6.0 MGD capacity of
the water treatment plant filter units, pumps, and piping facilities; and 0.5
MGD of the 1.0 MGD capacity of the Zone 2 water storage reservoir.
These items shall be referred to herein as the “Phased Elements.”

2.2.2. The initial capacity of the WSS (i.e. without the Phased Elements) will be
4.0 MGD, all of which is allocated to the Communities, in accordance
with Paragraph 3.1, below, to accommodate the Communities' 20-year
projected growth. The Communities' water supply demands will be less
than 4.0 MGD at the time of initial construction of the WSS. In light of
this fact, and because an immediate increase of capacity through the
completion of the Phased Elements would not improve the operation of
the WSS, the Communities shall temporarily provide Trendwest potable
water from the 4.0 MGD initial WSS capacity. Trendwest's capacity shall
be added by the City's construction of the Phased Elements at Trendwest's
sole cost when either of the following conditions have been met: 1)
potable water production from the initial 4.0 MGD WSS has reached 2.0
MGD for three (3) or more days within a 12-month consecutive period; or
2) Trendwest has added 1334 new residential water service connections or
their equivalent in the UGA and/or MPR.

2.3. Payment of WSS Costs

2.3.1. To fund Trendwest’s portion of the WSS Costs, Trendwest shall establish
and fund a “Trendwest WSS Improvement Account.” The Trendwest
WSS Improvement Account shall be an interest-bearing account against
which the City is authorized to draw funds to pay Trendwest’s portion of
all WSS Costs. The Account shall be established after the City’s opening
of bids for the WSS contemplated in this Agreement but prior to awarding
a contract, unless this Agreement is nullified pursuant to Paragraph 2.1.5,
above.
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2.3.1.1.To determine the amount of Trendwest’s funding for the Account
during 2001, the City shall estimate monthly project costs for calendar
year 2001. Trendwest shall initially fund the Trendwest WSS
Improvement Account with funds sufficient to pay 50% of the total
WSS Costs for the two months that the City estimates will represent the
largest estimated project costs for 2001 (“2001 Baseline Balance”). As
the City draws against the Trendwest WSS Improvement Account to
pay invoices for WSS Project Cost, Trendwest shall make monthly
contributions to the Trendwest WSS Improvement Account to insure
that the 2001 Baseline Balance is maintained in the Account on a
monthly basis.

2.3.1.2.Commencing January 1, 2002, Trendwest shall fund the Trendwest
WSS Improvement Account with funds sufficient to pay 50% of the
total WSS Costs for the two months that the City estimates will
represent the largest estimated project costs for 2002 (“2002 Baseline
Balance™). The 2001 Baseline Balance shall be applied to the 2002
Baseline Balance. After January 1, 2002, as the City draws against the
Trendwest WSS Improvement Account to pay invoices for WSS
Project Cost, Trendwest shall make monthly contributions to the
Trendwest WSS Improvement Account to insure that the 2002 Baseline
Balance is maintained in the Account on a monthly basis.

2.3.2. The Parties acknowledge that Trendwest has already funded portions of
the WSS Costs, including those items covered by the April 7, 1999 Design
Agreement, as amended on October 10, 2000. In addition, the Phased
Elements will not be constructed until after initial construction, as
specified in Paragraph 2.2.2, above. To account for those funds already
expended by Trendwest and Trendwest’s sole funding of the Phased
Elements, all invoices for WSS Costs shall be divided evenly between the
City and Trendwest, so that the City is responsible for 50% of said
invoices (up to a total contribution of $4,268,823), and the remaining 50%
of said invoices shall be paid through draws against the Trendwest WSS
Improvement Account. If WSS Costs continue to be incurred after the
City has contributed $4,268,823, invoices for such continuing WSS Costs
will be paid fully from the Trendwest WSS Improvement Account. Half
(50%) of any construction contract retainage shall be comprised of
community funds until final acceptance of the completed construction
contract by the Communities.

2.3.3. As additional security for its obligations discussed in Paragraphs 2.3.1 and
2.3.2, above, Trendwest shall provide, at the commencement of initial
project construction, a bond, readily actionable by the Communities and
subject to the Communities' approval, in the full amount of its funding
obligations herein.
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2.3.4. As to Phased Elements, Trendwest shall be solely responsible for the costs
of those items, as discussed in Paragraph 2.2.2, above. Upon
commencement of construction of the Phased Elements pursuant to
Paragraph 2.2.2, above, Trendwest shall establish and fund a “WSS Phase
2 Account.” The Trendwest WSS Phase 2 Account shall be an interest-
bearing account against which the City is authorized to draw funds to pay
the costs of the Phased Elements. The Account shall be established after
the City’s opening of bids for the WSS contemplated in this Agreement
but prior to awarding a contract. Trendwest shall fund the WSS Phase 2
Account with sufficient funds to pay all estimated costs of the Phased
Elements.

2.3.5. Inthe alternative to the WSS Phase 2 Account funding discussed in the
preceding section, Trendwest may, at its discretion, fund the Trendwest
WSS Improvement Account with funds sufficient to pay 50% of the total
WSS Costs for the two months that the City estimates will represent the
largest estimated project costs for the Phased Elements (“Phased Elements
Baseline Balance™). As the City draws against the WSS Phase 2 Account
to pay invoices for the Phased Elements, Trendwest shall make monthly
contributions to the WSS Phase 2 Account to insure that the Phased
Elements Baseline Balance is maintained in the Account on a monthly
basis. If Trendwest decides to avail itself of the optional funding
discussed in this Paragraph, Trendwest shall also provide, at the
commencement of Phased Elements, a bond, readily actionable by the
Communities and subject to the Communities' approval, in the full amount
of its Phased Elements funding obligations.

2.3.6. Funds shall be disbursed by the City from the Trendwest WSS
Improvement Account and the WSS Phase 2 Account only for payment of
invoices for WSS Costs. The City's engineering consultant, Huibregtse,
Louman Associates, Inc., shall recommend to the City Council for
approval all invoices prior to payment. If Trendwest objects to all or a
part of any invoice for WSS Costs, Trendwest shall immediately
commence discussions among the City, the contractor, and Trendwest to
attempt to resolve the disputed charge or charges. Inno event shall any
such dispute modify Trendwest's obligation to replenish the Trendwest
WSS Improvement Account and WSS Phase 2 Account in accordance
with Paragraphs 2.3.1, 2.3.1.1, 2.3.1.2, 2.3.4 and 2.3.5, above. Ifany such
dispute remains unresolved, Trendwest reserves any claim for a refund it
may have under applicable law.

2.3.7. Inthe event this Agreement is terminated or breached by Trendwest prior
to completion of the WSS, for reasons other than those discussed in
Paragraph 2.1.5, above, Trendwest shall continue to be responsible for the
WSS Costs as discussed herein. The Parties hereby agree that Trendwest's
continued obligation to fund such remaining WSS Costs, in the event of
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termination of this Agreement, is necessary to restore the City to its "pre-
Trendwest fiscal condition," as that term is used in Section 7 of the Pre-
annexation Agreement. The Parties also agree that the lien provisions
contained in Section 7 of the Pre-annexation Agreement apply to
Trendwest's obligations discussed in this Paragraph.

2.4. Capital Reimbursement Charge

2.4.1. The Communities will partially reimburse Trendwest for the WSS Costs
Trendwest actually pays through a capital reimbursement charge to be
paid at hookup (1) by new connections in the UGA and (2) by new
connections in the existing City and Town for lots that were platted after
January 1, 2001 and that have not paid a water connection fee at the time
this Agreement is executed.

2.4.2. While existing, platted lots within the City and Town that are not currently
connected to the City’s water system will be exempt from the capital
reimbursement charge discussed in Paragraph 2.4.1, above, that exemption
will only be for a single Equivalent Residential Unit (“ERU”) connection.
Additional ERU connections (for example, for construction of a
condominium or duplex) will be subject to the capital reimbursement
charge discussed in Paragraph 2.4.1, above.

2.4.3. The capital reimbursement charge will be calculated as follows:

2.4.3.1. The total amount of the WSS Costs (including estimated costs for the
Phased Elements) (currently estimated at $13,556,000) will be reduced
by the Communities’ contribution to WSS Costs ($4,268,823) and
further by any contributions received pursuant to Paragraph 2.1.4,
above.

2.4.3.2. Twenty and one half percent (20.5%) of the amount remaining after
the calculation in Paragraph 2.4.3.1, above, (numerator) will then be
divided by the total number of projected new connections in both the
UGA and the existing City and Town that will be served by the 6 MGD
WSS, less those connections required: 1) to serve existing customers in
the City and Town and 2) to provide a single ERU connection to
existing buildable, platted lots in the City and Town that are not
currently connected to the City’s existing water treatment facility
(denominator). The resulting figure will be the capital reimbursement
charge that will be assessed on all new connections in the UGA,
connections to newly platted lots in the City and Town, and
connections in addition to the one ERU exempt connection on existing
platted lots in the City and Town that are not currently connected to the
City’s existing water treatment plant.
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A sample of the capital reimbursement charge calculation is attached
hereto as Exhibit H. The capital reimbursement payments collected by the
Communities will be reimbursed to Trendwest over time until such time as
Trendwest has been reimbursed 20.5% for its expenditure on WSS Costs.
At such time as Trendwest has been reimbursed 20.5% for its expenditure
on WSS Costs, any capital reimbursement payments will be retained by
the Communities. The capital reimbursement charge will be in addition to
the then current general connection fee specified by Cle Elum ordinance
for connections to the City’s water supply system. Trendwest expressly
acknowledges that this provision in no way warrants that all additional
capacity created by the WSS will be utilized or that Trendwest will be
fully reimbursed for the entirety of the funds it expends for WSS Costs.

The 20.5% figure included in the Paragraph 2.4.3 is based on the
percentage of Trendwest's total (MPR and UGA) treated water demand
that is currently attributable to the UGA. If the maximum number of units
allowed in the MPR is decreased through regulatory action or in
settlement of pending litigation, the percentage in Paragraph 2.4.3 shall be
recalculated to reflect the actual percentage of Trendwest's total (MPR and
UGA) treated water demand that is attributable to the UGA.

Allocation of WSS Capacity.

3.1. The WSS will provide 6 MGD of capacity, with the capability of adding facilities
to provide an additional 2 MGD of capacity in the future. Of the initial 6 MGD
of capacity, 3 MGD shall be allocated to the Communities, 2 MGD to Trendwest,
and 1 MGD for redundancy for both the Communities” and Trendwest’s

capacity.

4.

4.1.

Regulatory Approvals.

The Communities and Trendwest acknowledge the important role of the
Washington State Department of Health and the United States Department of
Agriculture, Rural Development, in the WSS contemplated by this Agreement.
As aresult, Trendwest shall actively assist the Communities in their efforts to
secure:

4.1.1.

4.1.2.

4.1.3.

United States Department of Agriculture, Rural Development approval of
this Agreement;

Department of Health review and approval of all facilities plans, design
and engineering reports, and plans and specifications for WSS;

Any modifications to Department of Health compliance schedules
necessary to accomplish the projects contemplated by this Agreement; and

=11 =
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4.1.4. Any regulatory approvals required before the City can supply water to
Trendwest’s UGA Properties or deliver water to Trendwest’s MPR
Properties.

4.2. In the event the Department of Health, or any other regulatory agency, at any
time requires through directive, compliance order, or otherwise that Cle Elum or
South Cle Elum revise, modify, or abandon in whole or in part any portion of the
WSS and/or implement additional design requirements, this Agreement shall be
modified to address such requirements. If such directive, compliance order, or
other mandate results in a decrease in the total capacity created by the WSS, the
allocation of capacity discussed in Section 3, above, shall be adjusted
accordingly. If such directive, compliance order or other mandate relates to the
Transmission Facilities, Trendwest alone shall bear the costs of compliance with
the agency directive, compliance order or other mandate.

5. Miscellaneous Provisions.

5.1. The Parties hereto intend and acknowledge that this Agreement is a voluntary
contract binding upon the Parties hereto, as well as their successors and assigns.
The Parties recognize that the financial obligations undertaken by Trendwest are
voluntary, and Trendwest acknowledges that it is fully aware that the
Communities have relied on Trendwest's recitals and commitments made above
and further herein, and that it understands that the Communities have relied upon
said recitals in making the decision to commit to the WSS. Trendwest
acknowledges that it is entering into this Agreement knowingly and voluntarily
in consideration of the benefits to be derived therefrom.

5.2. Except as otherwise provided herein, Trendwest agrees to defend, indemnify and
hold harmless the City and all of its elected officials and its employees from all
liability, claims and costs arising in connection with the construction of the
Transmission Facilities, except to the extent resulting from any negligence or
intentional act or omission of the City, its officers, agents or employees in
relation to the Transmission Facilities.

5.3. All notices under this Agreement shall be in writing, and shall be delivered or
mailed by certified mail, return receipt requested, and shall be effective as of the
date of delivery, on the date of receipt as shown on the return receipt, or three
days after the postmark date if there is no return receipt. Notices shall be
addressed to the following addresses or to such other address as the Party may
specify in writing:

£]2:u
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TO CLE ELUM:

City of Cle Elum With a copy to:

119 W. 1st Street Erin L. Anderson

Cle Elum, WA 98922 Cone, Gilreath, Ellis, Cole &
Anderson
P. O. Box 499

Ellensburg, WA 98926
TO SOUTH CLE ELUM:
Town of South Cle Elum With a copy to:

P.O. Box 160 Erin L. Anderson
South Cle Elum, WA 98943 Cone, Gilreath, Ellis, Cole &
Anderson
P. O. Box 499
Ellensburg, WA 98926
TO TRENDWEST:
Trendwest Properties, Inc.  With a copy to:
P.O. Box 887 Richard M. Peterson
109 S. 1st Street Hillis, Clark, Martin & Peterson
Roslyn, WA 98941 1221 Second Avenue, Suite 500

Seattle, WA 98101-1090

5.4. The Parties expressly intend that this Agreement does not supersede that
Memorandum of Understanding executed by the Parties on April 13, 1999, until
and unless the same is revised or terminated, recognizing that the Mediation and
Arbitration Agreement dated and executed by the parties on December 7, 1999,
does supersede Section IX, Dispute Resolution, as contained in the April 13,
1999, Memorandum of Understanding between the Parties.

5.5. Venue and jurisdiction to enforce all obligations under this Agreement, except
those subject to mediation or arbitration, shall lie in the Kittitas County Superior
Court. The obligations of the Parties hereunder may not have an adequate
remedy by way of an action for damages, and may be enforced by an action for
specific performance.

5.6. This Agreement is entered into under the laws of the State of Washington, and
the Parties intend that Washington law shall apply to the interpretation hereof.

5.7. This Agreement may not be modified, supplemented or otherwise amended,
except by written instrument duly executed by all Parties and approved by the
Cle Elum and South Cle Elum Councils.

5.8. This Agreement shall be binding upon, and shall inure to the benefit of, the
Parties and their respective heirs, successors and assigns.

<13 =
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5.9. In the event any Party commences proceedings in Superior Court to enforce this
Agreement, the prevailing party or parties shall be entitled to an award of
attorneys' fees and costs and disbursements, including expert witness fees,
reasonably incurred or made in such proceedings, including appellate

proceedings.
5.10. This Agreement shall become effective on the date first appearing above.
CITY OF CLE ELUM Witnesseth:
Its e DeLiela Bannister, Cle Elum City
. Clerk

Date lo '/.,.- Lot
TOWN OF SOUTH CLE ELUM Witnesseth:
Its | | Cﬁ&« LlT(c{x‘/f\/ Sally Nelson, City Clerk for South

T

J Cle Elum
Date: e / 1§, /o |

Approved as to form:

%::;Q;A/ CD%%\

Erin L. Anderson, City‘Attoracy for the
City of Cle Elum and the Town of South
Cle Elum
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TRENDWEST INVESTMENTS, INC.

By (//3 /LZ’/W

WILLIAM F. PEARE, President

. #
Date: ,«f/ ‘;;ii‘%f 2/
TRENDWEST RESORTS, INC.

) @M\

WILLIAM F. PEARE, President

Date: /5/,///,”/.5; 7

TRENDWEST PROPERTIES, INC.

By {A)‘/\]L/Q,m

“ WILLIAM F. PEARE, President

Date: o ;/??// i

Exhibits:

UGA Legal Description

MPR Legal Description

Pre-Annexation Agreement

UGA Water Supply Agreement

MPR Water Delivery Agreement

Design Services Agreement, as amended
Description of WSS

Sample Capital Reimbursement Charge Calculation

momEOOW
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EXHIBIT H

SAMPLE CALCULATION OF CAPITAL
REIMBURSEMENT CHARGE

ASSUMPTIONS:

¢ TOTAL PROJECT COST: $13,500,000

* TOTAL TREATMENT PLANT CONNECTIONS THAT WILL BE
PROVIDED TO CLE ELUM, SOUTH CLE ELUM AND THE
TRENDWEST UGA: 2700

¢ TOTAL NUMBER OF EXISTING CONNECTIONS AND BUILDABLE

PLATTED LOTS NOT CURRENTLY CONNECTED TO CITY OR
TOWN WATER SYSTEMS: 1000

CALCULATION:

$13,500,000 - $4,268,823 = $9,231,177
20.5% o0f $9,231,177 = $1,892,391
2700 - 1000 = 1700

$1,892,391 / 1700 = $1113 per connection capital reimbursement charge
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Attachment 2

Agreement Relating to Water Supply for Bullfrog Flats UGA between the City
of Cle Elum and Trendwest, dated June 19, 2001.



AGREEMENT RELATING TO
WATER SUPPLY FOR
BULLFROG FLATS UGA
between
THE CITY OF CLE ELUM
and
TRENDWEST INVESTMENTS, INC.,
TRENDWEST RESORTS, INC., and
TRENDWEST PROPERTIES, INC.

A g g
THIS AGREEMENT is entered into this/” day of ~// 77/~ , 2001,
between the City of Cle Elum, Washington (hereafter "City"), Trendwest Investments,
Inc., a Washington corporation, Trendwest Resorts, Inc., an Oregon corporation
registered to conduct business in the State of Washington, and Trendwest Properties,
Inc., a Washington corporation (hereafter collectively "Trendwest").

RECITALS:

1. The City is a second-class city organized under the laws of the State of
Washington, located in Kittitas County, Washington.

2. The City, in cooperation with the Town of South Cle Elum (hereafter
"Town") and with the guidance and encouragement of the Washington State
Department of Ecology (hereafter "Ecology") and the Washington State Department
of Health (hereafter "Health"), is in the process of developing a regional public water
supply system (hereafter “WSS”) that is designed to provide water to users within the
City and the Town as well as other users on lands located nearby.

3. Trendwest is the owner of approximately 1,120 acres located in the Bull
Frog Flats area of Kittitas County, legally described in Exhibit A hereto, which lies
wholly within an Urban Growth Area established by the City on June 23, 1998,
pursuant to City Resolution No. 6/23/98-1. On December 22, 1998, the Kittitas
County Board of Commissioners adopted Ordinance 98-24 amending the County
Comprehensive Plan to establish the Bull Frog Flats Property (hereafter referred to as
the "UGA Property") as within the City's Urban Growth Area. The UGA Property
currently is being processed for annexation into the City, consistent with the desire
and intent of both the City and Trendwest.

4. Trendwest conducts residential, commercial, and recreational
development activities upon real property. As to the UGA Property, Trendwest is
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proposing a community consisting of, among other elements: residential; business
park; a park and playfields; community center; lands for public schools, water
treatment plant, and cemetery expansion; a potential golf course and horse park; and
open space. Exhibit B hereto sets forth on a map the UGA Property.

5. Trendwest needs water to accomplish its development and in 1997
approached the City with a request to obtain a water supply from the City, relying on
the City's new WSS (now in its implementation stage), for use within the UGA

Property.

6. In response to the water supply request of Trendwest, the City
conducted a series of public meetings (before both a Committee of the City Council
and the City Council) during 1998 and 1999, related to the establishment of a City
policy pertaining to water use within the UGA Property, and on November 23, 1999,
the City adopted Resolution No. 11/23/99-1. The foundation City policy set forth in
the Resolution states that "no existing water rights or supplies presently owned by the
City shall provide the base for supply water to the UGA." The Resolution further
provides, among its elements, (1) that the City will not provide water to the UGA
Property until a water supply agreement consistent with the policy and requirements
of the Resolution is executed by the City and Trendwest, and (2) that the City will
work with Trendwest in pursuit of the expeditious processing of any water right
change applications designed to comply with the foundation City policy.

7. Trendwest has acquired water rights from the Yakima River known as
the Pautzke Bait Co, Inc., water rights, recommended for confirmation under Claim
No. 01724 by the Second Supplemental Report of Referee Re: Subbasin No. 7
(Reecer Creek), Washington v. Acquavella, Yakima County Superior Court No. 77-2-
01484-5 (January 17, 2001). Trendwest has filed applications pursuant to the state
water code for changes in point of diversion, place of use, and purpose of use of a
portion of these water rights as a condition to the City serving approved uses in the
UGA, provided that the City has agreed that water supplies for public school
expansion, new public community center, cemetery expansion, and new business park
uses within the UGA shall be based on water rights or supplies other than those
provided by Trendwest.

8. Trendwest's desire is for the City to provide water sufficient to satisfy
the water supply needs of the UGA Property, consistent with the City's foundation
water policy, by obtaining appropriate changes (under the state water codes) to the
water rights described in Recital 7, and transferring to the City as much water rights
as is necessary to serve approved uses in the UGA, as also described in Recital 7.
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9. The City is willing to provide water to the UGA Property consistent
with Resolution 11/23/99-1.

10. It is the purpose of this Agreement to satisfy the requirement of
Paragraph 3 of the aforenoted City's water right/supply policy, Resolution 11/23/99-1,
that a water supply agreement be executed between the parties before water is
supplied to the UGA Property by the City.

AGREEMENTS:

On the basis of Recitals 1 through 10, supra, the City and Trendwest agree as
follows:

11.  Water Supply to UGA Property. Subject to the satisfaction of the
conditions of Paragraph 12 and following hereof, the City agrees to supply water to
the UGA Property.

12.  Water Rates. The City shall charge water customers in the UGA
Property on a monthly basis in accordance with the City's adopted rate schedule
applicable to the various water uses within the City, including the UGA Property. If
necessary, a rate schedule shall be established by the City for water uses applicable to
golf courses such as the potential golf course under consideration for the UGA

Property.

13. Conditions of Water Supply to UGA Property. Water supplied by the
City to the UGA Property is subject to the following:

a. Water supplied to the UGA Property shall not exceed the
amount, both in acre-feet yearly and instantaneous, approved for
change to the point(s) of diversion of the WSS, to the place of
use of the City's water supply service area, and to the purpose of
use as year-round municipal in relation to the water rights
described in Recital 7 (or other water rights not described in said
Recital with a priority date prior to 1905 and exercisable without
limitation other than priority, that have been transferred to the
City as described in Recital 8); said amounts being the amount
approved less conveyance and treatment losses associated with
supplying the UGA Property. No water shall be supplied to the
UGA except on the basis of rights transferred to the City as
described in Recital 8.
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Except as provided in subsection b(4) of this Paragraph 13, no
water shall be supplied to the UGA Property:

(1)  Prior to the title of the water rights, changed to a condition
as provided in subsection a of this Paragraph 13, being
transferred to and owned by the City as provided in
Paragraph 14;

(2)  Prior to any approvals by the Washington State
Department of Health and any other governmental agency
required in order for the City to provide domestic water
service to the UGA Property;

(3)  Prior to the completion of the WSS, including water
diversion, conveyance, and treatment facilities, in an
approved operating condition to the extent required to
supply water to the various uses on the UGA Property,
provided that nonpotable water may be delivered before
treatment facilities are completed;

(4)  Water will be supplied on an interim basis by the City to
the UGA Property from its existing facilities prior to the
satisfaction of Paragraph 13.b(3), to the extent and in an
amount as determined solely by the City if (a) existing
City facilities are physically capable of providing water to
the UGA Property, (b) title has been transferred as
provided in Paragraph 13.b(1), or other supplies have been
secured as provided in Paragraph 13.e(2), and (c) approval
has been obtained as provided in Paragraph 13.b.(2).

The amount of water supplied to the UGA Property for domestic
use shall be limited to the number of hook-ups eligible for water
based on the amount of water required per Equivalent Residential
Unit ("ERU"), as established by the City Council after taking into
account the City's Water Comprehensive Plan as approved by the
Washington State Department of Health. The City’s Water
Comprehensive Plan currently identifies average daily demand as
610 gpd/ERU. No later than three years after the execution of
this agreement, the City shall initiate examination of this demand
estimate as the new WSS is put into operation and, with the
expectation that average daily demand per ERU will be reduced,
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the City agrees to modify the ERU requirement consistent with
the first sentence of this subsection c.

As to water supplied to the UGA Property for potential golf
course use, the following water use methods and facilities shall

be used:

(1)  Computerized control of irrigation;

(2)  Central weather station;

(3)  Significant use of high-efficiency irrigation heads;

(4)  Automatic shut down ability; and

(5)  Shrubbery and plants as provided for in the City's "water-

wise" water use program existing on the effective date of
this Agreement or as hereafter adopted by the City.

In times of shortage of water available to the City to supply all of
the City's customers:

(D

)

Water shall be first reduced or terminated as to golf course
uses (other than for greens, tees, and internal clubhouse
uses) and horse park uses (other than for stockwatering)
consistent with City-wide policies associated with
recreational uses. If the water supply shortage requires
further reduction in the supply of water after termination
as above-described, any further reduction of the water
supply shall be in accordance with the rules established by
the City for recreational, open space and other uses of
water within the City's service area.

Notwithstanding the mandate of the first sentence of
Paragraph 13.e(1), the City will supply water to satisfy
uses reduced or terminated under said subsection in an
amount equivalent to the amount of supplemental water
(less conveyance and treatment losses) which is provided
by Trendwest, on an interim basis solely during times of
shortage, to a diversion work of Cle Elum's WSS located
on either the Cle Elum or Yakima Rivers.
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(3)  Nothing herein shall preclude Trendwest from providing
water to satisfy uses reduced or terminated under the first
sentence of subsection 13.e(1) through diversion and
delivery facilities other than the City's facilities, on an
interim basis solely during times of such shortage.

14.  Transfer of Water Rights. Trendwest shall transfer to the City the
water rights necessary to serve approved uses in the UGA, as described in Recital 7.
Trendwest may transfer the water rights to the City in phases, and shall convey the
rights, title and interest to these rights by one or more Statutory Warranty Deeds.

15. Indemnification. Trendwest hereby agrees to indemnify and hold
harmless the City, its elected and appointed officials, employees, and agents, and their
successors and assigns, from any and all claims arising under or related to
implementation of this Agreement, (a) except to the extent the claims are resulting
from any negligence or intentional act or omission of the City, or (b) except for claims
arising from the adoption of water rates, water comprehensive plans, water
conservation policies, or other actions of city-wide applicability. This indemnity shall
survive cancellation of the Agreement.

16. Notices. All notices under this Agreement shall be in writing, and shall
be delivered or mailed by certified mail, return receipt requested, and shall be
effective as of the date of delivery, on the date of receipt as shown on the return
receipt, or three days after the postmark date if there is no return receipt. Notices
shall be addressed to the following addresses or to such other address as the Party
may specify in writing:

TO CLE ELUM:
City of Cle Elum

119 W. 1st Street

Cle Elum, WA 98922

TO TRENDWEST:
Trendwest Properties, Inc.
P.O. Box 887

109 S. 1st Street

Roslyn, WA 98941

With a copy to:

Erin L. Anderson

Cone, Gilreath, Ellis, Cole &
Anderson

P. O. Box 499

Ellensburg, WA 98926

With a copy to:

Richard M. Peterson

Hillis, Clark, Martin & Peterson
1221 Second Avenue, Suite 500
Seattle, WA 98101-1090

17. Reimbursement of Other City Costs. Trendwest shall reimburse the
City for all costs incurred by the City (a) in defending the validity or exercisability of
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all water rights transferred to the City under this agreement pertaining to Acquavella,
supra, or in any "non-general adjudication” of water rights litigation or with regard to
any governmental action or process which may affect the legal status and/or the ability
to make beneficial use of the water rights; (b) while participating in any federal, state,
or local water planning process, including among others, habitat conservation
planning relating to Federal Endangered Species Act species listings; or (c) in
defending the validity of this Agreement, other than for procedural errors by the City
made during the course of the approval by the City of this Agreement.

18.  Binding Effect. This Agreement is binding upon and inures to the
benefit of the parties to the Agreement as well as upon and to the benefit of their
respective heirs, personal representatives, assigns, and other successors in interest.

19.  Entire Agreement; Relationship to Other Agreements. This
document contains the entire agreement between the parties with respect to the subject
matter of the Agreement. There are no agreements, promises, assurances,
representations, warranties, undertakings, or understandings, either written or oral,
between Trendwest and the City concerning the subject matter of the Agreement other
than those set forth in this document. Any amendment of this Agreement must be in
writing and signed by both the City and by Trendwest. The parties have previously
executed other agreements concerning Trendwest’s anticipated projects, some of
which deal with the subject of water and including, but not limited to, the Agreement
for Payment of Professional/Staff/Consultant Services, the Pre-Annexation
Agreement, and the Water Supply System Project Development Agreement. This
Agreement does not amend or supersede any other agreement between the parties.
This Agreement is intended to be consistent with the terms of such other agreements,
but to the extent of any conflict with those other agreements, the terms of this
Agreement shall control as to issues relating to the supply of water to the UGA

Property.

20.  Severability. No provision of this Agreement is severable from other
provisions of this Agreement. Should any provision or provisions of this Agreement
be unenforceable for any reason, the party finding itself unable to enforce said
provision(s) may, at its sole discretion, declare this entire Agreement to be null and
void.

21.  Applicable Law; Venue. This Agreement shall be governed and
enforced under the laws of the State of Washington. Venue for any action arising
under or related to this Agreement shall lie in Kittitas County, Washington.
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CITY OF CLE ELUM

Witnesseth:

By %a..% N‘

Gary Berndf
Mayor Cle Elum City Clerk

Date: (’.«/-‘ .-\-‘/ o

Approved as to form:

e 4 (_Qm,.

Erin Anderson
City Attorney

TRENDWEST INVESTMENTS, INC.

By /u/f/?k_

William F. Peare
President

Date: //7/ /4"/)//

TRENDWEST RESORTS, INC.

By Af/\ffﬂ

Wllham F. Peare
President

Date: 5////’7/7//
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TRENDWEST PROPERTIES, INC.

By / A/’/J'&

Williafn F. Peare

President

o
Date: o0
Exhibits:

A. Legal Description of Bullfrog Flats/UGA Property

B. Map of Bullfrog Flats/UGA Property
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Attachment 3

Chapter 173-539A WAC, The Upper Kittitas Groundwater Rule.



Chapter 173-539A WAC
UPPER KITTITAS GROUNDWATER RULE

Last Update: 12/22/10

WAC

173-539A-010 Purpose.

173-539A-020 Authority.

173-539A-025 Applicability.

173-539A-027 Advisory.

173-539A-030 Definitions.

173-539A-040 Withdrawal of unappropriated water in upper Kittitas County.

173-539A-050 Water budget neutral projects.

173-539A-060 Expedited processing of trust water applications, and new water right applications or re-
quests for a determination of water budget neutrality associated with trust water rights.

173-539A-070 Measuring and reporting water use.

173-539A-080 Educational information, technical assistance and enforcement.

173-539A-090 Appeals.

173-539A-990 Appendix 1—Map of upper Kittitas County boundaries.

WAC 173-539A-010 Purpose. The purpose of this rule is to with-
draw from appropriation all unappropriated groundwater within upper
Kittitas County pending completion of a groundwater study. New ground-
water withdrawals will be limited to those that are water budget neu-
tral, as defined in this rule.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-010, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-020 Authority. RCW 90.54.050 provides that when
lacking enough information to support sound decisions, ecology may
withdraw waters of the state from new appropriations until sufficient
information 1is available. Before withdrawing waters of the state,
ecology must consult with standing committees of the legislature on
water management. Further, RCW 90.44.050 authorizes ecology to estab-
lish metering requirements for permit-exempt wells where needed.

In 1999, ecology imposed an administrative moratorium on issuing
any groundwater permits for new consumptive uses in the Yakima basin,
which includes Kittitas County. That moratorium did not apply to per-
mit-exempt withdrawals. In 2007, ecology received a petition seeking
unconditional withdrawal of all unappropriated groundwater in Kittitas
County until enough is known about potential effects from new permit-
exempt wells on senior water rights and stream flows. Ecology consul-
ted with standing committees of the Washington state legislature on
the petition and proposed withdrawal. Ecology rejected the proposed
unconditional withdrawal, and instead signed a memorandum of agreement
(MOA) with Kittitas County. Ecology proposed a rule in January 2009
and Kittitas County questioned ecology's authority for the proposed
rule. Ecology later invoked the dispute resolution process under the
MOA and the MOA was later terminated.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-020, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-025 Applicability. This rule applies to new uses
of groundwater relying on the authority of the exemption from permit-
ting found at RCW 90.44.050, as defined in WAC 173-539A-030, and to
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any new permit authorizing the withdrawal of public groundwater within
the upper Kittitas area boundaries issued on or after July 16, 2009.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-025, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-027 Advisory. All unmitigated withdrawals that be-
gan after May 10, 1905, may be subject to future curtailment due to
conflicts with senior water rights. All unmitigated users are advised
to obtain mitigation through senior trust water rights to avoid such
curtailment.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-027, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-030 Definitions. The definitions provided below
apply only to this chapter.

"Applicant" includes the owner(s) of parcels that are the subject
of a land use application, a person making a request for water budget
neutral determination, or a person requesting a permit to appropriate
public groundwater.

"Common ownership" means any type or degree of legal or equitable
property interest held by an applicant in any proximate parcel. Common
ownership also includes a joint development arrangement between an ap-
plicant and any owner of a proximate parcel. A joint development ar-
rangement is defined as involving significant voluntary joint activity
and cooperation between the applicant and the owner(s) of one or more
proximate parcels with respect to the development of parcels in ques-
tion. Joint activity and cooperation that is customary or required by
land use or other legal requirements does not itself constitute a
joint development arrangement. A joint development arrangement may be
evidenced by, but is not limited to, agreements for coordinated devel-
opment and shared use of services or materials for permitting, design,
engineering, architecture, plat or legal documents, financing, market-
ing, environmental review, clearing or preparing land, or construction
(including road construction); covenants; agreements for common use of
building materials, equipment, structures, facilities, lands, water,
sewer, or other infrastructure.

"Consumptive use" of a proposed withdrawal is the total depletion
that the withdrawal has on any affected surface water bodies.

"Ecology" means the department of ecology.

"Exemption" or '"groundwater exemption" means the exemption from
the permit requirement for a withdrawal of groundwater provided under
RCW 90.44.050.

"Existing use of the groundwater exemption" means a use of
groundwater under the authority of the exemption from permitting where
water was:

(a) First regularly and beneficially used prior to July 16, 2009;
and

(b) The water right is perfected within the five years following
the first regular beneficial use for that purpose. Water to serve a
parcel that is part of a group use begun within five years of the date
water was first regularly and beneficially used on one or more parcels

Certified on 10/25/2019 Page 2



in the group 1s an existing use 1f the group use remains within the
limit of the permit exemption.

"Group use" means use of the groundwater exemption for two or
more parcels. A group use includes use of the exemption for all par-
cels of a proposed development. It further includes use of the exemp-
tion for all parcels that are proximate and held in common ownership
with a proposed new development. If a parcel that is part of a group
use 1is later divided into multiple parcels more than five years fol-
lowing the first use, the new uses of the exemption on the resulting
multiple parcels will be considered a separate group use distinct from
the original group.

"Land use application" means an application to Kittitas County
requesting a:

e Subdivision;

Short subdivision;

Large lot subdivision;

Administrative or exempt segregation;
Binding site plan; or

Performance based cluster plat.

"New use of the groundwater exemption" means a valid permit-ex-
empt use of groundwater begun on or after July 16, 2009. When an ex-
isting group use is expanded to serve a parcel in the future, the ex-
panded use is a new use if it begins more than five years after the
date water was first regularly and beneficially used for that purpose
on any parcel in the group.

"Parcel" means any parcel, land, lot, tract or other unit of
land.

"Proximate" means all parcels that have at least one of the fol-
lowing attributes:

* Share any common boundary; or

e Are separated only by roads, easements, or parcels in common
ownership; or

* Are within five hundred feet of each other at the nearest
point.

"Proximate shortplat" means a shortplat that would be considered
a group use with another subdivision or shortplat.

"Regular beneficial use" means a use of water under the groundwa-
ter permit exemption that is recurring or functioning at fixed, uni-
form, or normal intervals and 1is done in conformity with established
usages, rules, or discipline.

"Total water supply available" means the amount of water availa-
ble in any year from natural flow of the Yakima River, and its tribu-
taries, from storage in the various government reservoirs on the Yaki-
ma watershed and from other sources, to supply the contract obliga-
tions of the United States to deliver water and to supply claimed
rights to the use of water on the Yakima River, and its tributaries,
heretofore recognized by the United States.

"Upper Kittitas County" is the area of Kittitas County delineated
in WAC 173-539A-990.

"Water budget neutral project" means an appropriation or project
where withdrawals of public groundwater are proposed in exchange for
placement of other water rights into the trust water right program
that are at least equivalent to the amount of consumptive use.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-030, filed 12/22/10, effective 1/22/11.]
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WAC 173-539A-040 Withdrawal of unappropriated water in upper
Kittitas County. (1) Beginning on the effective date of this rule,
all public groundwaters within the upper Kittitas County are withdrawn
from appropriation. No new appropriation or withdrawal of groundwater
may occur, including those exempt from permitting, except:

(a) Uses of groundwater for a structure for which a building per-
mit is granted and the building permit application vested prior to Ju-
ly 16, 2009; and

(b) Uses determined to be water budget neutral under WAC 173-
539A-050.

(2) The exception for water used at structures provided in sub-
section (1) (a) of this section shall not apply or shall cease to apply
if the structure is not completed and a water system that uses the new
appropriation is not operable within the time allowed under the build-
ing permit. This shall not in any case exceed three years from the
date the permit application vested. The exception 1is to avoid poten-
tial hardship and does not reflect ecology's view on when the priority
date for a permit-exempt water right is established.

(3) Water to serve a parcel that is part of an existing group use
is not a new appropriation or withdrawal 1if the water use to serve
such parcel began within five years of the date water was first bene-
ficially used on any parcel in the group, if the first use was prior
to July 16, 2009, and the group use remains within the 1limit of the
permit exemption.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-040, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-050 Water budget neutral projects. (1) Persons
proposing a new use of groundwater shall apply to ecology for a permit
to appropriate public groundwater or, 1f seeking to rely on the
groundwater permit-exemption, shall submit to ecology a request for
determination that the proposed permit-exempt use would be water budg-
et neutral.

(2) As part of a permit application to appropriate public ground-
water or a request for a determination of water budget neutrality, ap-
plicants or requestors shall include the following information:

@ Identification of one or more water rights that would be
placed into the trust water right program to offset the consumptive
use (as calculated pursuant to subsection (3) of this section) associ-
ated with the proposed new use of groundwater;

© A site map;

@ The area to be irrigated (in acres);

@ A soil report, if proposed discharge is to a septic system
and the applicant or requestor proposes to deviate from the wvalues in
subsection (3) of this section;

© A property covenant that prohibits trees or shrubs over the
septic drain field; and

® A copy of the sewer utility agreement, if the proposed waste-
water discharge is to a sanitary sewer system.

(3) Consumptive use will be calculated using the following as-
sumptions: Thirty percent of domestic in-house use on a septic system
is consumptively used; ninety percent of outdoor use is consumptively
used; twenty percent of domestic in-house use treated through a waste-
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water treatment plant which discharges to surface water 1is consump-
tively used.

(4) Applications for public groundwater or requests for a deter-
mination of water budget neutrality will be processed concurrent with
trust water right applications necessary to achieve water budget neu-
trality, unless:

@ A suitable trust water right is already held by the state in
the trust water right program; and

© The applicant or requestor has executed an agreement to des-
ignate a portion of the trust water right for mitigation of the appli-
cant's proposed use.

(5) Applications to appropriate public groundwater or requests
for determination of water budget neutrality that do not include the
information listed in subsection (2) of this section will be rejected
and returned to the applicant.

(6) To the extent that ecology determines that the mitigation of-
fered would not reliably mitigate to be water budget neutral, ecology
may deny the request or limit its approval to a lesser amount.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-050, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-060 Expedited processing of trust water applica-
tions, and new water right applications or requests for a determina-
tion of water budget neutrality associated with trust water rights.
(1) RCW 90.42.100 authorizes ecology to use the trust water right pro-
gram for water banking purposes within the Yakima River Basin.

(2) Ecology may expedite the processing of an application for a
new water right or a request for a determination of water budget neu-
trality under Water Resources Program Procedures PRO-1000, Chapter
One, including any amendments thereof, if the following requirements
are met:

(a) The application or request must identify an existing trust
water right or pending application to place a water right in trust,
and such trust water right would have an equal or greater contribution
to flow during the irrigation season, as measured on the Yakima River
at Parker that would serve to mitigate the proposed use. This trust
water right must have priority earlier than May 10, 1905, and be eli-
gible to be used for instream flow protection and mitigation of out-
of-priority uses.

(b) The proposed use on the new application or request must be
for domestic, group domestic, lawn or noncommercial garden, municipal
water supply, stock watering, or industrial purposes within the Yakima
River Basin. The proposed use must be consistent with any agreement
governing the use of the trust water right.

(3) If an application for a new water right or a request for a
determination of water budget neutrality is eligible for expedited
processing under subsection (2) of this section and is based upon one
or more pending applications to place one or more water rights in
trust, processing of the pending trust water right application(s)
shall also be expedited.

(4) Upon determining that the application or request is eligible
for expedited processing, ecology will do the following:
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(a) Review the application or request to withdraw groundwater to
ensure that groundwater is available from the aquifer without detri-
ment or injury to existing rights, considering the mitigation offered.

(b) Condition the permit or determination to ensure that existing
water rights, including instream flow water rights, are not impaired
if the trust water right is from a different source or located down-
stream of the proposed diversion or withdrawal. The applicant or re-
questor also has the option to change their application to prevent the
impairment. If impairment cannot be prevented, ecology must deny the
permit or determination.

(c) Condition each permit or determination to ensure that the tie
to the trust water right is clear, and to accurately reflect any limi-
tations or constraints in the trust water right.

(d) Condition or otherwise require that the trust water right
will serve as mitigation for impacts to "total water supply availa-
ble."

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-060, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-070 Measuring and reporting water use. (1) For
residential uses (domestic use and irrigation of not more than 1/2
acre of noncommercial lawn and garden) of groundwater within upper
Kittitas County that begin after July 8, 2008, a meter must be instal-
led for each residential connection or each source well that serves
multiple residential connections in compliance with the requirements
of WAC 173-173-100.

(2) For all other uses within upper Kittitas County that begin
after November 25, 2009, including permit-exempt uses, a meter must be
installed for each source well in compliance with such requirements as
prescribed in WAC 173-173-100.

(3) Water users must collect metering data for each recording pe-
riod. The following table shows the five recording periods during each
water year (October 1 through September 30) :

Recording Period
October 1 March 31
April 1 - June 30
July 1 : July 31
August 1 August 31
September 1 September 30

(4) Water users must report their measurement data as follows:
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Recording and Reporting Requirements
Average
diversion
rate in
gallons per
minute <10gpm | 10-49 gpm | > 50 gpm
Recording Monthly Biweekly Weekly
frequency
Volume or Maximum | Maximum | Maximum
rate to rate of rate of rate of
report diversion diversion diversion
Annual Annual Annual
total total total
volume volume volume
ByJan. 31 | ByJan. 31 | ByJan. 31
Date data of the of the of the
must be following following following
reported to calendar calendar calendar
department year year year
Monthly means calendar month
Weekly means Monday 12:01 a.m. to Sunday 12:00 p.m.
Biweekly means once every two weeks
Daily means 12:01 a.m. to 12:00 p.m.
1 gallon per minute is equivalent to .002 cubic feet per
second

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-070, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-080 Educational information, technical assistance
and enforcement. (1) To help the public comply with this chapter,
ecology may prepare and distribute technical and educational informa-
tion on the scope and requirements of this chapter.

(2) When ecology finds that a violation of this rule has occur-
red, we shall first attempt to achieve voluntary compliance. One ap-
proach is to offer information and technical assistance to the person,
in writing, identifying one or more means to legally carry out the
person's purposes.

(3) To obtain compliance and enforce this chapter, ecology may
impose such sanctions as suitable, including, but not limited to, is-
suing regulatory orders under RCW 43.27A.190 and imposing civil penal-
ties under RCW 90.03.600.

[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-080, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-090 Appeals. All of ecology's final written deci-
sions pertaining to permits, regulatory orders, and other related de-
cisions made under this chapter are subject to review by the pollution
control hearings board in accordance with chapter 43.21B RCW.
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[Statutory Authority: RCW 90.54.050 and chapter 43.27A RCW. WSR 11-01-
163 (Order 08-12), § 173-539A-090, filed 12/22/10, effective 1/22/11.]

WAC 173-539A-990 Appendix 1—Map of upper Kittitas County boun-
daries.
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Frequently Asked Questions

DEPARTMENT OF

memd® ECOLOGY

State of Washington

Water Resources Program Revised August 2013

Upper Kittitas Ground Water Rule

The Department of Ecology (Ecology) adopted a rule for managing
groundwater resources in Upper Kittitas County, effective January 22,
2011. The formal adoption process included a public hearing and other
opportunities for public comments. (See map on page 7 for area of
Upper Kittitas County served by the rule.)

Q: Why are new groundwater withdrawals a concern
in Upper Kittitas County?

A: Currently, new unmitigated groundwater withdrawals are halted
until more is known about the aquifers in the upper county and how
they interact with surface water tributaries and the Yakima River.

Groundwater aquifers feed the Yakima River and its tributaries year
round. Pumping from those aquifers diminishes stream flows relied
upon by senior surface water-right users, and reduces legally required
flows for fish. Groundwater withdrawals in Upper Kittitas County may
intercept these water supplies and prevent the water from reaching
users downstream that rely on this water for their livelihoods.

Information is lacking about groundwater resources in the upper areas
of the county where development relying on permit-exempt wells
(defined in text box on page 5) is occurring. This lack of data hampers
Ecology’s ability to make sound water management decisions. A study
of these aquifers is underway to help provide information needed to
make informed groundwater management decisions in the area.

Mitigation required for all new groundwater uses

Allowing new unmitigated withdrawals that likely deplete an already
over-committed water supply is unfair to senior water right holders,
harmful to the water-dependent economy and fish runs, and bad public
policy. Protecting these resources preserves the $1.5 billion agricultural
economy in Kittitas, Yakima and Benton counties (information at:
http://agr.wa.gov/AgInWA/Crop_Maps.aspx, Washington Department
of Agriculture). It also protects those who have a first right to the water
(senior water rights).

If you are not in an area currently serviced by a water purveyor, the
best assurance for securing a new year-round water use is to obtain
coverage under a senior water right, commonly referred to here as
mitigation. Development may proceed where new water withdrawals
are mitigated, and granted approval by Ecology in the form of a “water-
budget-neutral” (WBN) certificate (discussed on pages 2+3).

MORE INFORMATION

The Upper Kittitas Ground
Water Rule (Chapter 173-539A
WAC) became effective in
January 2011. Implementation
of the rule is intended to
prevent further depletion of
groundwater resources.
However, the effectiveness of
the rule may not be known with
certainty for some time.

Mitigation is a way to prevent
impacts to existing water rights
and stream flows and still allow
for new uses. This is typically
done by obtaining coverage
under a senior water right.

Contact information
Stuart Luttrell

Central Regional Office
1250 W. Alder St.

Union Gap WA 98903
Phone: 509-249-6298
Email:
stuart.luttrell@ecy.wa.gov

For more information on water
resources in Washington, visit
our website at:
http://www.ecy.wa.gov/program
s/wr/wrhome.html

Rule text:
https://fortress.wa.gov/ecy/publi
cations/publications/173539a.p
df

Special accommodations

To ask about the availability of
this document in a version for
the visually impaired, call the
Water Resources Program at
360-407-6872.

Persons with hearing loss, call
711 for Washington Relay
Service. Persons with a speech
disability, call 877-833-6341.

Publication Number: 10-11-021 1

11/10 (rev. 8/13)
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Water supplies approved by this process will remain intact during years of drought when unmitigated
water uses may be limited or completely curtailed. New developments whose water use are supported by
mitigation and a WBN certificate will be of much greater value than those without.

Kittitas County and Yakima River basin stakeholders are pursuing ideas for alternative approaches to
provide domestic water supplies. These approaches will take time to develop and will ultimately need
approval from Yakima River basin stakeholders to be operational.

Q: How may the rule apply to me?

A: The rule closes portions of Upper Kittitas County (see map on page 7) to all new groundwater
withdrawals pending results of a groundwater study. The study is on schedule to be completed in 2013.
There are three exceptions to the rule, described in WAC 173-539A-040 (refer to rule for exact text). The
exceptions are:

e Uses determined to be Water Budget Neutral (WBN). WBN is a determination by Ecology that the
mitigation amount (from senior water rights) is equal to or greater than the consumptive' amount
of the proposed new use of groundwater. The senior water right(s) is placed into the state’s Trust
Water Rights Program.

e Uses for a structure for which a building permit was vested prior to July 16, 20009.

e Uses for a parcel that is part of an existing group use which began prior to July 16, 2009. (This
exception is limited to groups that utilize the permit-exemption under RCW 90.44.050, and to a
time frame of “five years of the date water was first beneficially used on any parcel in the group.”)

Q: How can | protect my investment and develop my property under this rule?
A: The simplest thing is to connect up to an existing water purveyor, which will provide water for new

year-round uses. If this is not possible, then the best insurance policy for new water users is to obtain
mitigation under a senior water right (pre-May 10, 1905) to offset your proposed use.

Additionally, a Water Budget Neutral (WBN) certificate from Ecology is required to confirm that the
mitigation is adequate. Most requests for new uses will fall under the groundwater permit-exemption
(defined in text box on page 5), in which case you must submit an application for WBN directly to
Ecology.

You can obtain mitigation under a senior water right in two ways: through a water bank, or on your own.
Water banks: You may obtain a share of a permanent senior water right from one of several water banks

serving Upper Kittitas County, and apply for a certificate of “water-budget neutrality” with Ecology (see
next page). Water rights obtained through water banking programs are put into trust and the water remains

! A consumptive water use is one that reduces the amount of water in the water source. You can estimate the consumptive
portion of your proposed water use by using our on-line “Consumptive Water Use Calculator” at the bottom of our Upper
Kittitas Water Exchange webpage: http://www.ecy.wa.gov/programs/wr/cro/ukwtrxchng.html
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in the stream to offset any groundwater pumping associated with your property. (For available water
banks and other water bank information, see: http://www.ecy.wa.gov/programs/wr/cro/wtrxchng.html)

On your own: You also may change and transfer the use of an existing water right to a new property
through an application process with Ecology or the local Kittitas County Conservancy Board. Once you
have found a senior water right(s), then apply to Ecology for a WBN determination.

A water-budget neutral determination certifies your withdrawal will not harm the “Total Water Supply
Available” for basin irrigators, senior water users including cities and communities, the Yakama Nation
fisheries enhancements, and stream flows. Obtaining a senior water right with a priority date (effective
date) that predates May 10, 1905 for mitigation, supported by a water-budget-neutral determination by
Ecology, protects your groundwater withdrawals from curtailment in times of water shortage. This adds
tremendous value to your property and protects you from court orders and potential litigation from more
senior water users. Unmitigated groundwater users are at risk of both expensive litigation and curtailment
of their water use.

To track each water bank’s performance: http://www.ecy.wa.gov/programs/wr/cro/wb_trac.html
To follow WBN decisions: http://www.ecy.wa.gov/programs/wr/cro/kittitas wbn.html

Q: What is the status of the groundwater study in the Upper County?
A: The United States Geological Survey (USGS) and Ecology signed an agreement on November 29,
2010 to study groundwater in the aquifers of Upper Kittitas County. The goals of the study are to:

(1) Define the hydrogeology of the study area.

(2) Provide information on groundwater occurrence and availability.

(3) Describe the potential extent of groundwater and surface water continuity.

(4) Determine the potential for impairment resulting from groundwater withdrawals.

As of July 2013, the study is on schedule to be completed by the end of the year. Some key elements —
many of which are completed -- are to:

e Determine streamflow gains and losses at 44 locations. (Published in the 2011 Annual Water Data
Report at http://wdr.water.usgs.gov/wy2011/search.jsp).

e Measure water-levels and inventory 196 wells, and establish a monthly water-level monitoring
network. (Published in "Groundwater levels for selected wells in Upper Kittitas County"
http://pubs.usgs.gov/ds/649/).

e Sample and analyze 196 wells and 40 stream locations for geochemical signatures to learn more
about groundwater pathways and time-of-travel. (Published in “Chemical and isotopic data
collected from groundwater, surface-water, and atmospheric precipitation sites in Upper Kittitas
County, Washington, 2010-12” U.S. Geological Survey Data Series 751.)

e Develop methods to estimate permit-exempt well water use.

e Construct cross sections that depict the subsurface geologic units and groundwater aquifers.
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Q: What is the legal basis for Ecology’s rule halting new groundwater
appropriations?

A: The agency has the authority to halt new appropriations of groundwater, including withdrawals under
the permit exemption, when it lacks adequate information to support sound water management decisions.
The withdrawal of new appropriations may remain in place until sufficient information is available; refer
to RCW 90.54.050 (2).

Ecology has halted new groundwater withdrawals that aren’t offset, or mitigated, by an existing senior
water right because of:

e Increased development of new groundwater uses in Upper Kittitas County.

e Concerns related to total water supply and drought in the Yakima Basin.

e Uncertainty about groundwater aquifers in the upper county.

Q: Why is the rule limited to Upper Kittitas County?

A: Ecology’s rule seeks to address a specific and immediate situation where intense land use development
is occurring high in the watershed. From 2003-2007, Kittitas County created thousands of lots in
subdivisions on former railroad and forest land that historically didn’t carry water rights. Development of
these lands impacts the headwaters of the Yakima River, sensitive areas with critical habitat for resident
and anadromous fish. Flow reductions in many streams may harm fish and fish habitat, and affect
downstream senior water right users.

When considering land-use applications, the county is required to perform an environmental review under
the State Environmental Policy Act (SEPA) and make sure water is available to support new
developments under the state’s Land Use Subdivision law and the Growth Management Act (GMA).

As part of that SEPA review, Ecology submitted comments to the county raising concerns about the
potential environmental impacts to the watershed from new, unmitigated water uses. Ecology has
consistently advised the county that large developments were not eligible to rely on the permit exemption
to establish new groundwater uses, pointing to the state’s Ground Water Code (RCW 90.44.050) and a
2002 State Supreme Court decision (Campbell & Gwinn) that interpreted the permit-exemption for group
domestic uses. In the 2011 decision from Kittitas County v. Eastern Washington Growth Management
Hearings Board, the Supreme Court reaffirmed that counties must follow GMA requirements to protect
water quality and water quantity when making land use decisions.

Q: What initially prompted the agency to implement a rule?

A: In 2007, Ecology received a petition seeking the unconditional withdrawal from further use of all
unappropriated (that is, not in use through a water right) groundwater in Kittitas County until enough is
known about potential effects on senior water rights and stream flows from the development of new
groundwater uses. Ecology consulted with the appropriate legislative committees on the petition and
proposed its withdrawal.

Publication Number: 10-11-021 4 £# Please reuse and recycle



Water Resources Program Revised August 2013

Ecology proposed a rule in January 2009 that would have allowed for the development of some limited
new groundwater uses. Subsequently, an opinion from the Attorney General’s office concluded that
Ecology lacked the legal authority to allow some limited new groundwater uses. However, the opinion
confirmed Ecology’s legal authority to withdraw a water source from all new water uses unless the use
was mitigated. Given Ecology’s concern about the pressure on the system from the development of new
water uses, particularly at the headwaters of the basin, Ecology exercised its authority to withdraw Upper
Kittitas groundwater from all new withdrawals unless mitigated. An emergency rule was filed in July
2009, and the final rule became effective in January 2011. For information on the rule making process:
http://www.ecy.wa.gov/programs/wr/cro/Kittitas_wp.html

Q: How does the groundwater permit exemption fit into Ecology’s action?

A: Ecology’s current rule regulates all new uses of groundwater, permitted and permit-exempt. However,
because new development of groundwater in recent years has occurred primarily under the legal authority
of the permit exemption, the “on the ground” effect of the withdrawal is to curtail such development

unless backed, or mitigated, by senior

water rights. Groundwater permit exemption (RCW 90.44.050): Under

state law, groundwater pumping is allowed for certain uses
without first obtaining a water permit. These “permit-exempt”

Where a basin can no longer support new uses are limited to a maximum of 5,000 gallons per day for

water uses, Ecology is authorized to ban single or group domestic use; 5,000 gallons per day for
the development of new permitted and industrial use; up to % acre of non-commercial lawn and
permit-exempt groundwater uses. garden watering; and for stock watering.

New permit-exempt groundwater uses are still subject to the doctrine of prior appropriation — first in time
has first in right. A court or senior right holder may take action to restrict a junior use if water is being
taken out of turn. Mitigation and a WBN determination protects your water use from being interrupted.

Q: Isn’t groundwater a concern in the entire Yakima Basin?

A: Because groundwater and surface water resources are interconnected, water managers are concerned
about both surface water and groundwater supplies for the entire Yakima Basin.

New groundwater-right permits haven’t been issued in the basin in nearly 20 years. In the early 1990s, the
Yakama Nation challenged the issuance of new groundwater permits to a number of orchardists in the
Moxee Valley. The case established the threat groundwater pumping may have on surface water supplies.
In the wake of this case, the State, U.S. Bureau of Reclamation and the Yakama Nation agreed to manage
water resources conservatively in the Yakima River Basin. In 1999, Ecology imposed an administrative
moratorium on issuing groundwater permits for new consumptive uses. The moratorium did not apply to
permit-exempt wells.

At the same time, the parties contracted with USGS to conduct an extensive Yakima Basin groundwater
study and develop a model demonstrating how groundwater moves from aquifer to aquifer and how it
interacts with the Yakima River. The model will continue to provide a mechanism for determining when,
where and how much groundwater pumping impacts surface water. This important tool is now available
to make scientific water management decisions in the Yakima Basin.
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Q: What do the results of the Yakima Basin groundwater study say?

A: The final comprehensive report and computer model were released in 2011 with major conclusions
that groundwater and surface water in the Yakima Basin are directly connected. It also concludes that the
Yakima Basin water is over-appropriated (that is, more water has been distributed on paper in the form of
water rights than actually exists in the river). The report, Numerical simulation of groundwater flow for
the Yakima River basin aquifer system, Washington (U.S. Geological Survey Scientific Investigations
Report 2011-5155), and multiple supporting documents are available online at:
http://wa.water.usgs.gov/projects/yakimagw/publications.htm.

The results of the comprehensive groundwater study confirm a substantial amount of water is lost to the
river because of groundwater pumping and use, and in most places there is no more water available for
consumptive use. The report estimates, on average, groundwater pumping reduces flows by 200 cubic feet
per second (cfs) by the time the Yakima River drains into the Columbia River. The impacts are significant
when compared to federally-mandated target stream flows at Sunnyside and Prosser dams, which range
from 300 to 600 cfs depending on the amount of runoff the Yakima basin generates each year.

Q: What does the future look like?

A: The sobering numbers have prompted water managers throughout the basin to add groundwater to the
mix of issues to be addressed in a greater basin-wide effort. Recent legislation provides the authorization
and funding to begin work on the Yakima Basin Integrated Water Resource Management Plan (YBIP) to
solve the basin’s water problems. Additional storage to supplement existing surface water shortfalls and
to account for current and future growth in the basin is a key component of the YBIP. Information on the
effort is available online at: http://www.ecy.wa.gov/programs/wr/cwp/cr_yak_storage.html.

Until additional water storage is available, the simplest way to get water for a new use is to connect to an
existing water purveyor. If this is not possible, then the best insurance policy is for water users to obtain
mitigation under a senior water right to offset the proposed use. This can be achieved by participating in a
water banking program or transferring a senior existing water right to a new project, and then securing a
WBN determination from Ecology. These steps will provide assurance that your water supplies will
remain intact during years of drought when water may be rationed or curtailed to other users, hence
adding immeasurable value to your property.

Q: What is the back story on water in the Yakima River basin?

A: To put all this in context, it is important to understand the history of water in the Yakima River Basin
and the basic tenet of Western Water Law, where “the first in time has first rights.”

Surface water not fully appropriated by May 10, 1905 was claimed by the U.S. Bureau of Reclamation to
support its Yakima Basin agricultural irrigation project, authorized by Congress. The Yakima Basin
Project relies on surface water stored in five Reclamation reservoirs and the recharge from snowmelt and
groundwater to supply water to its thousands of irrigation customers. This water supply supports the $1.5
billion agricultural industry encompassing Kittitas, Yakima and Benton counties. The economic benefits
of these farms are threatened when water supplies run short.
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In addition, the Yakama Nation has time immemorial rights connected to their usual and accustomed
hunting and fishing grounds, and rights related to stream flows supporting those fisheries. Stream flows
must be maintained at a level to support fish, as ordered by state and federal courts and as mandated by

Congressional act.

The Yakima River basin rights have been adjudicated and confirmed in Superior Court under the priority
system: those with the oldest water rights, predating 1905, are considered senior water rights. Those
dating after 1905 are junior and may be limited or curtailed in low water years or during drought. Junior
water users include all exempt-well uses started after May 10, 1905.

Q: What is the area covered by the rule?
A: Refer to the map below. The Upper Kittitas County rule boundaries are outlined with a dark line.

Attachment 1

BOUNDARY MAP:
UPPER & LOWER KITTITAS COUNTY
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This Agreement is made and entered into this2? day of />£C6//4 v, 2015, by and between the
Washington State Department of Ecology (Ecology), and New Suncadia, LLC (Suncadia) (collectively, the
“Parties”).

RECITALS

A. Ecology administers the Yakima River Basin Trust Water Rights Program, as authorized under
Chapter 90.38 RCW and Chapter 90.42 RCW (Trust Water Rights Program).

B. Suncadia is the owner and developer of real property in Kittitas County referred to in this
Agreement as the “MPR and Bullfrog UGA properties” and generally depicted on a map attached hereto
and incorporated by reference as Exhibit A.

C. Suncadia is the owner of certain water rights in the mainstem of the Yakima River referred to
in this Agreement as the “Pautzke Water Rights,” as more particularly described in Exhibit B, attached
hereto and incorporated by reference.

D. Suncadia retains beneficial interest in certain water rights in the mainstem of the Yakima River
referred to in this Agreement as the “Lamb and Anderson Water Rights,” as more particularly described
in Exhibit C, attached hereto and incorporated by reference.

E. Suncadia is the owner of certain water rights in certain tributaries of the Yakima River referred
to in this Agreement as the “Tributary Water Rights,” as more particularly described in Exhibit D, attached
hereto and incorporated by reference.

F. Suncadia uses the Pautzke Water Rights as the primary water supply for the Suncadia MPR and
Bullfrog UGA properties.

G. In Ecology’s March 28, 2003, letter modifying the Kittitas County Water Conservancy Board’s
Records of Decision approving transfer of Suncadia’s Pautzke Water Rights (Ecology’s 2003 Modification
Letter) Ecology incorporated several conditions to ensure that instantaneous diversion or withdrawal
rates and annual consumptive amounts were consistent with analyses presented in the Cle Elum Urban
Growth Area Environmental Impact Statement (Cle Elum UGA EIS). Annual consumptive amounts were
estimated for the prospective water uses associated with the Master Planned Resort, the Cle Elum Urban
Growth area, the potential future uses of the lands where Suncadia water rights were formerly
appurtenant, and offsite development induced by economic activity expected to result from construction
and operation of the resort.

H. Ecology approved the transfer of Suncadia’s Tributary Water Rights to instream flows
conditioned on offsetting the projected consumptive use for the prospective development of the
properties where Suncadia’s tributary water rights were formerly appurtenant. The estimates presented
in the Cle Elum UGA EIS were included in each Report of Examination for the tributary water rights.

I. After Ecology approved the transfer of the Pautzke Water Rights for Suncadia’s MPR and
Bullfrog UGA properties, it entered into a water storage contract (Exchange Contract) with the United
States Bureau of Reclamation (Reclamation) dated January 29, 2009, that allows Ecology to store trust
water rights into Reclamation’s Yakima Project in accordance with certain terms and conditions set forth
in the Exchange Contract.



J. Suncadia transferred the Lamb and Anderson Water Rights to the Trust Water Rights Program.
Ecology administers Suncadia’s Lamb and Anderson Water Rights pursuant to a Trust Water Right
Agreement between Ecology and Suncadia executed on February 11, 2010, attached hereto as Exhibit E,
and incorporated by reference. The Agreement provides that the Lamb and Anderson Water Rights are
used to mitigate for conditions included in Ecology’s 2003 Modification Letter approving the Pautzke
Water Rights changes.

K. Suncadia and Ecology have evaluated the new uses of water from induced offsite development
and development of formerly appurtenant properties and concluded it is significantly less than estimated
in the Cle Elum UGA EIS. Consequently, this Trust Water Right Agreement reflects the intent of the Parties
to account for the amount of water rights needed for the MPR and Bullfrog UGA properties, mitigation
obligations for the MPR and Bullfrog UGA properties and the amount remaining for potential third-party
use. Furthermore, this Agreement reflects the Parties’ intent for Suncadia to primarily rely on its Pautzke
Water Rights, Lamb and Anderson Water Rights and a portion of its Big Creek Water Rights for the MPR
and Bullfrog UGA properties.

L. Suncadia and Ecology desire to facilitate use of the Tributary Water Rights as mitigation for
existing third-party domestic water users and some new domestic water use, to include outdoor irrigation
as otherwise allowed, so long as that new use is consistent with the water right change authorizations for
the MPR and with the baseline environmental conditions in each tributary as described in the Cle Elum
UGA EIS.

M. Suncadia is willing to transfer its Tributary Water Rights to the Trust Water Rights Program, to
be used and available for use as provided in this Agreement.

N. Ecology is willing and authorized to hold the water rights in the Trust Water Rights Program
for use as provided in this Agreement.

AGREEMENT

In consideration of the foregoing, the mutual covenants and undertakings as hereinafter set forth,
and other good and valuable consideration, the receipt of which is hereby acknowledged, the Parties
hereto hereby agree as follows:

1. Suncadia’s Mitigation Responsibilities — Suncadia and Ecology agree that the estimated
annual consumptive amount in Ecology’s 2003 Modification Letter over-estimated the consumptive
quantity needed to offset the induced offsite development identified in the Cle Elum UGA EIS and on the
properties the Pautzke Water Rights and Tributary Water Rights were formerly appurtenant to.

11 Induced Offsite Development — Suncadia and Ecology agree that the Cle Elum
UGA EIS overestimated the consumptive use associated with the offset induced offsite
development. The Cle Elum UGA EIS’ analysis estimated that each new residence would require
approximately 1.0 acre-feet (AF) of consumptive use annually for a total of 476 AF. Since adoption
of WAC 173-539A, mitigation certificates sold by several water banks for approximately 725
residences have typically provided a consumptive quantity of 0.137 AF to offset an average annual
use of 350 gpd per household, including outdoor irrigation for domestic purposes as otherwise
allowed. Relying on the same assumptions and requirements as WAC 173-539A, a total of 41.49
AF of consumptive use is sufficient to offset the consumptive use associated with 302.9
residences.

1.1.1  Ecology and Suncadia agree to continue relying on the Cle Elum UGA
EIS’s estimate of 302.9 new households in the surrounding area to estimate induced offsite



development caused by the construction of the MPR and Bullfrog UGA properties. Ecology and
Suncadia agree that Suncadia’s obligation is to mitigate for 41.49 AF of water rights annually.

1.1.2  Suncadia has transferred or pledged to transfer the beneficial interest in
approximately 64.08 AF of consumptively used water rights annually to mitigate for
induced offsite development from its Lamb and Anderson Water Rights through
operation of Suncadia’s Water Bank. Ecology agrees to accept such transfers as full
satisfaction of Suncadia’s induced offsite development mitigation responsibilities
described above.

1.2 Fallowed Land Mitigation for the Pautzke Water Rights— As of March 28, 2003,
the legal authority for the City of Ellensburg to irrigate 81 acres projected to consume 216 acre-ft
was not settled. To ensure such use would not be adverse to the Yakima River’s Total Water
Supply Available (TWSA), Ecology’s 2003 Modification Letter provided that until the tributary
water rights were transferred to the Trust Water Right Program, 216 acre-feet associated with
the prospective Pautzke property would be held back from full use at the MPR and Bullfrog UGA
properties. Upon execution of this Agreement, Ecology recognizes that the City of Ellensburg’s
water right under Court Claim 02085, draft Certificate Number S4-83580-J in Ecology v.
Acquavella, Yakima County Superior Court Cause No. 77-2-01484-5 is adequate to serve the
projected water use at the Pautzke property and not reduce TWSA. Suncadia and Ecology agree
that Suncadia will no longer be required to hold back 216 AF to offset the consumptive use
associated with development served by the City of Ellensburg at the property the Pautzke water
rights were formerly appurtenant.

1.3 Fallowed Land Mitigation for Suncadia’s Tributary Water Rights — Suncadia and
Ecology examined the actual development on each of the formerly appurtenant properties and
concluded it was significantly less than anticipated. The actual development of the formerly
appurtenant property as of the date of this Agreement is attached hereto as Exhibit F.

1.3.1 Ecology will deem Suncadia’s mitigation responsibility to offset
development on the land formerly appurtenant to Suncadia’s Tributary Water Rights satisfied
with the transfer of Suncadia’s Tributary Water Rights to the State Trust Water Right Program and
the assignment of a total of 25.24 AF of Suncadia’s Tributary Water Rights to be held in the State
Trust Water Right Program for such property as follows:

1.3.1.1 Big Creek: 3.34 AF annually;

1.3.1.2 Teanaway River: 8.16 AF annually;
1.3.1.3 Swauk Creek: 12.49 AF annually; and
1.3.1.4 First Creek: 1.25 AF annually.

2. Suncadia MPR and Bullfrog UGA Properties Water Rights

2.1 Suncadia will use its Pautzke Water Rights on the MPR and Bullfrog UGA Properties, as
provided in Ecology’s 2003 Modification Letter and the associated changed Court Claims described in the
Pre-Trial Order #17 Notices filed with Yakima County Superior Court.

2.2 Suncadia will use the unobligated portions of the Lamb and Anderson Water Rights as
mitigation to offset additional consumptive use on the MPR and Bullfrog UGA Properties, as provided in
Provision Number 5 of Ecology’s 2003 Modification Letter.



2.2.1 Suncadia and Ecology agree that this agreement will replace the current Trust
Water Right Agreement for the Lamb and Anderson Water Rights, dated February 11, 2010.

2.2.2  Ecology will accept unobligated portions of Suncadia’s Lamb and Anderson Water
Rights as mitigation to offset additional consumptive use on the MPR and Bullfrog UGA Properties.
Ecology agrees to amend the Lamb and Anderson Water Rights Trust Water Right Agreement to
be consistent with this Agreement, a draft amendment attached hereto as Exhibit G.

2.2.3  Suncadia will submit to Ecology change of use applications for its Pautzke Water
Rights to reflect the over-estimated the consumptive quantity needed to offset the induced offsite
development identified in the Cle Elum UGA EIS and on the properties the Pautzke Water Rights
and Tributary Water Rights were formerly appurtenant to. Ecology will complete its accounting
of the mitigation uses associated with the 2003 Modification Letter consistent with this
Agreement and will issue superseding water right permits for the Pautzke Water Rights to reflect
current consumptive use estimates associated with induced offsite development, as provided in
this Agreement. Suncadia will work with one of the Cost Reimbursement Consultants under
Ecology’s Master contract to provide a draft Report of Examination for Ecology’s review.

b 2.3 Ecology will timely process new mitigated water right permit applications for the MPR
and UGA properties relying on the unobligated Lamb and Anderson Water Rights held in the Trust Water
Right Program (estimated to be 351.51 acre-feet (AF)) and a portion of Suncadia’s Big Creek Water Rights
(estimated to be 59.49 AF) (referred to herein as the “New Mitigated Water Right Permit”), draft
applications for the New Mitigated Water Right Permit are attached hereto as Exhibit H.

2.4 Except as provided herein, Suncadia’s annual Monitoring and Management Plan will be
reduced to reporting compliance with the Court’s Order Requiring Metering, Measuring and Reporting in
Ecology v. Acquavella, RCW 90.03.360 and Chapter 173-173 WAC.

3. Suncadia Tributary Water Rights

3.1 Suncadia and Ecology intend to execute additional trust water agreements under which
Suncadia will transfer its Tributary Water Rights into the Trust Water Program. Suncadia and Ecology
intend to enter into a trust water right agreement for the Big Creek Water Rights relied upon as mitigation
for the New Mitigated Water Right Permit, a draft attached hereto as Exhibit I. Suncadia and Ecology
intend to enter into a trust water right agreement for the Teanaway River, Swauk Creek and First Creek
water rights, a draft attached hereto as Exhibit J. Suncadia and Ecology desire to facilitate use of the
tributary water rights as mitigation for existing third-party water users and some new water use so long
as that new use is consistent with the water right change authorizations for the MPR and with the baseline
environmental conditions in each tributary as described in the Cle Elum UGA EIS. The Parties will continue
to work in good faith to specify the suitability of each of the water rights prior to finalizing the trust water
right agreement.

3.2 Suncadia and Ecology agree that the use of the Tributary Water Rights will require the
installation and maintenance of gaging stations to measure instream flows during low flow periods.
Suncadia will fund the installation, maintenance, operation and measurement costs for gaging stations
needed on the tributary stream(s) used to mitigate for the New Mitigated Water Right Permit. Suncadia
and Ecology agree that the use of the Tributary Water Rights will require the installation and maintenance
of gaging stations or otherwise measuring flows during the low flow period. Suncadia may assign the
obligation of installing and maintaining gaging stations or measuring instream flows to third parties to the
extent the beneficial interest of its Tributary Water Rights are assigned.



4, Bureau of Reclamation Exchange Contract

4.1 Ecology may assign Suncadia’s portions of the Trust Water Rights to the USBR-Ecology
Exchange Contract to address flow-related impacts caused by Suncadia’s use of the Pautzke, Lamb and
Anderson Water Rights as provided in this Agreement. Suncadia will pay Ecology the fees charged under
the Exchange Contract.

4.2 Ecology will deduct from the amount of water transferred by Suncadia into the trust water
program the amount of water necessary to address fish enhancement requirements as outlined in the
Bureau of Reclamation Exchange Contract.

5. Implementation
54 Suncadia will file any applications necessary to implement this Agreement.
5.2 Suncadia may continue to sell mitigation credits from the Lamb and Anderson Water

Rights until full implementation of this Agreement pursuant to the terms of Trust Water Right Agreement
for the Lamb and Anderson Water Rights.

6. Ecology’s Management of Trust Water Rights

6.1 Ecology agrees to hold Suncadia’s Lamb and Anderson Water Rights in trust for Suncadia,
consistent with the terms of the Trust Water Right Agreement signed between the Parties on February
11, 2010, as amended.

6.2 Ecology agrees to hold Suncadia’s Tributary Water Rights in trust for Suncadia, or any third
parties for which the Water Rights are assigned, consistent with the Trust Water Right Agreements signed
by the Parties.

7. General Provisions

7.1 This Agreement may be assigned by Suncadia upon giving written notice to Ecology. This
Agreement is binding upon and inures to the benefit of the Parties to the Agreement as well as upon and
to the benefit of their respective heirs, personal representatives and other successors in interest.

7.2 In the event of a conflict between this Agreement between Ecology and Suncadia and any
other existing agreements between Ecology and Suncadia, and except as explicitly provided herein, this
Agreement shall control. The Trust Water Right Agreement between the Parties signed on March 13,2013,
as amended, for Suncadia’s First Creek and Big Creek water rights currently used for water banking
purposes remains in effect to the extent the Agreement is consistent with this Agreement.

7.3 Except as provided in this Section, if any provision of this Agreement is determined by a
court of competent jurisdiction to be void or unenforceable for any reason, the remaining provisions
hereof shall remain in full force and effect. If a provision hereof is determined to be void or unenforceable
by a court of competent jurisdiction and such provision was an essential part of the consideration given
to support this Agreement, then this Agreement shall either be reformed by such court to ensure
fulfillment of the Parties’ purposes herein or be rescinded in its entirety and equity done.

7.4 In no event shall the termination of this Agreement alter or affect any water previously
allocated for mitigation through permits granted to new applications.

7.5 The Parties agree to defend the terms of this Agreement, including any measures taken
for its implementation.



7.6 Any notice or communication required by this Agreement between the Parties shall be
given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Department of Ecology
Central Regional Office
1250 West Alder Street
Union Gap, WA 98903-0009

To New Suncadia, LLC: New Suncadia, LLC
770 Suncadia Trail
Cle Elum, WA 98922

7.7 Amendments to this Agreement must be in writing and signed by an authorized
representative of each party.

7.8 If any party fails to exercise its rights under this Agreement, it will not be precluded from
subsequent exercise of its rights under this Agreement. A failure to exercise rights will not constitute a
waiver of any other rights under this Agreement, unless stated in a letter signed by an authorized
representative of the party and attached to the original Agreement.

7.9 This Agreement will be governed and enforced under the laws of the State of Washington.
Venue for any action arising under or related to this Agreement shall be in Kittitas County, Washington.

THIS AGREEMENT is effective as of the date first above written.

WASHINGTON DEPARTMENT OF ECOLOGY
- 3 /;A\

Thomas Perkow,
Acting Section Manager

Water Resources’Program, Central Regional Office
Date: /2/3//%

NEW SUNCADIA, LLC By: Suncadia Operating Member, LLC,
a Delaware limited liability company,
its managing member
By: LDD Suncadia Manager, Inc.,

a Delaware corporation,

its }g T

Pa(il Eisenberg, Senior Vice President
Date: /2 -2 ~2ol=




EXHIBIT A = MPR and Bullfrog UGA Properties
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EXHIBIT B — Pautzke Water Rights

Water Rights for MPR

Use Authorization Qa (acre-feet) Qa (CU) (acre-feet)
CS4-YRBO7CC01724@1/ @4 1005.98 392.29
CS4-YRBO7CC01724@2/ @5 536.3 165.93
CS4-YRBO7CC001724@3/@6 929.62 194.49

2,471.9 750.71

Water Rights for Bullfrog UGA Property

Use Authorization Qa (acre-feet) Qa (CU) (acre-feet)
CS4-01724(A)CTCL 283.92 67.51
CS4-01724(B)CTCL? 88.94 23.83
CS4-01724(C)CTCL? 87.98 27.65

460.84 118.99

1CS4-01724(B) was originally authorized for 0.58 cfs, 33.13 AF/CU, 123.64 AF. CS4-01724(B)CTCL@2 resulted
in the transfer of 0.09 cfs, 9.3 AF/CU, 34.7 AF to the City of Roslyn, leaving the balance available for Suncadia’s use.

2CS4-01724(C)CTCL was originally authorized for 0.50 cfs, 28.56 AF/CU, 90.25 AF during the irrigation season,
0.13 cfs, 2.29 AF outside the irrigation season. Suncadia conveyed 0.029 cfs, 0.91 AF/CU, 4.56 AF of this right to the
City of Cle Elum in 2008. The conveyance was a year round conveyance, so it is reflected in total from the Qi in
both seasons. For this table, the Qa was distributed evenly over the year, resulting in a 2.47 AF deduction during
the irrigation season, and a 2.09 AF deduction outside of the irrigation season.



EXHIBIT C — Mainstem Water Rights

Use Authorization Qa (acre-feet) Qa (CU) (acre-feet)
Court Claim 05259: CS4-05259CTCL@2sb7 195 0.6273
Court Claim 00626: CS4-00626CTCL@2sb7 392 122.73
Court Claim 00908: CS4-00908CTCL@3sb7 868 228.18
1,455 351.51

Suncadia Environmental Company, LLC, owns use authorization G4-35630(A) and (B) which relies on
CS4-05259CTCL@2sb7 (including the right to use up to an additional 1.918 acre-feet of that right).

3 CS4-05259CTCL@2sb7 was originally authorized for 64.57 AF of consumptive use. 63.943 AF of that water
right was sold to third-parties through the water banking process. CS4-00626CTCL@2sb7 has 2.87 AF pledged.

9



EXHIBIT D - Tributary Water Rights

10
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EXHIBIT E - Trust Water Right Agreement (Lamb and Anderson Water Rights)



Trust Water Right Agreement

This Trust Water Right Agreement is made and entered into as of the I1th day of
February, 2010, by and between the Washington State Department of Ecology, State
Trust Water Right Program (“Ecology”) and Suncadia, LLC. (“Suncadia®).

Whereas, Ecology is the trustee of the Yakima River Basin Trust Water Rights Program
as authorized under Chapter 90.38 RCW and Chapter 90.42 RCW (the “Trust”); and

Whereas, Suneadia is the owner of certain water rights in the mainstem of the Yakima
River as more particularly described and quantified in Exhibit A (the “Water”) and
presently appurtenant to the land legally described in Exhibit B (the “Land”), each such
exhibit being attached hereto and incorporated herein; and

Whereas, Suncadia submitted Trust Water Right Applications to Ecology, WRTS File
Nos. CS4-05259CTCL@2sb7, CS4-00626CTCL@2sh7, and CS4-00908CTCL@3sh7(the
“Applications™), to place the Water into the Trust for the purpose of enhancing in-stream
flows and providing mitigation water to offset and allow for new water uses within the
Yakima River basin in Kittitas County; and

Whereas, Ecology has accepted the Applications, has completed its examination of the
extent and validity of the Water and is prepared to issue its Trust Water Right Report of
Examination concerning the extent and validity of the Water (the “ROE”) and its trust
water certificate (the “Certificate™.  The ROE and Certificate document that
determination, including quantification of the consumptive quantity associated with the
right. and are attached hereto as Exhibit C and incorporated by reference; and

Whereas, subject to the terms of this Agreement and the Applications, Ecology confirms
that it is willing, able and authorized to hold the Water in the Trust as provided for
herein;

Now, therefore, in consideration of the forgoing, the mutual covenants and undertakings
as hereinafter set forth, and other good and valuable consideration, the receipt of which is
hereby acknowledged, the parties hereto hereby agree as follows:

L. The purpose of this Agreement and the primary reason Suncadia is willing to
place the Water into the Trust is to provide a senior water right as off-sctting mitigation
that will allow Suneadia or third parties to apply for and receive new ground water
withdrawal or surface water diversionary permits or water budget neutral determinations
within the Yakima River basin, within Kittitas County. These new water rights will be
mitigated by way of a permanent designation of such portion of Suncadia’s beneficial
interest in the Water in Trust as reasonably required to ensure no impairment to TWSA or
other water rights; provided that any portion of such mitigation may also be provided by
other means.

1.1 This Agreement and the Lamb and Anderson rights described in Exhibit C
constitute equivalent mitigation relative to Suncadia’s mitigation obligations
under the transfer of the Pautzke water rights so long as the Agreement
remains in effect and to the extent it is implemented. Fcology and Suncadia



will reflect that equivalence within the Monitoring and Management Plan by
making a one acre-foot upward adjustment to the MPR water supply for each
acre-foot of water designated by Suncadia and approved by Ecology through
permits or water budget neutral deferminations to mitigate for off-site induced
development under this agreement. The substitution process will be described
in the ROEs for the Lamb and Anderson water rights.

2 This Agreement shall be effective upon its mutual execution, and the Trust shall
commence upon the close of an escrow established by the parties as hereinafter provided.
The term of this Agreement shall then be for so long as any portion of the Water remains
in the Trust (the “Term”). The escrow shall be opened upon the mutual execution of this
Agreement and its deposit with the Escrow Agent.

2.1 The escrow shall close within thirty (30) days of the occurrence of the last
of the following events: mutual execution of all agreements and documents contemplated
by or collateral to this Agreement; Suncadia’s deposit of an executed quit claim deed in
recordable form of the Water to the Trust substantially in the form of Exhibit D attached
hereto and incorporated herein (the “Deed™); the giving of all requisite public notices for
actions contemplated or referred to herein; the deposit of Ecology’s letter accepting the
Water into the Trust (the “Acceptance™); the deposit of the ROE and the Certificate, each
in form and content acceptable to Suncadia; and the expiration of all notice, comment
and appeal periods related to the full implementation of this Agreement, the ROE, and the
Certificate. The parties shall execute appropriate escrow instructions to the Escrow
Agent, and all escrow costs shall be shared equally by the parties.

2.2 Upon closing the Escrow Agent shall record the Deed and Certificate with
the Kittitas County Auditor and/or such other places as may be appropriate and shall
deliver the ROE and Certificate to Suncadia.

3. Once this agreement is executed, Suncadia and Ecology may begin the process of
designating parties to receive mitigation credit based upon the Water held in the Yakima
Pilot Water Bank. Development activities that are eligible for mitigation under this
Agreement may include commercial, single-family or multi-family residential
development and incidental irrigation occurring within Kittitas County and within the
area described in Suncadia’s technical report on induced offsite development, prepared
in connection with permitting for the Pautzke water right transfers', provided such
activities occurred or were proposed on or after the date of vesting of the Suncadia
Master Planned Resort project. Suncadia may designate a temporary beneficial use for
the portion of the water in trust that is not yet assigned as mitigation credit for
development activitics as provided in this agreement. The process for Suncadia to
identify recipients of mitigation credit and [or Ecology to issue mitigated permits or
water budget neutral determinations is as follows:

! March 28, 2003 Amended Modification to Kittitas County Conservancy Board
Record of Decision.



3.1 Suncadia may propose or Suncadia may enter into a contract with a third
party to provide a portion of the Water in Trust as mitigation on such terms consistent
with this Agreement as Suncadia may elect. Sumcadia or such third party shall make
application to Ecology (or, if appropriate, to a water conservancy board) for a water
budget neutral determination or for a permit to appropriate surface or ground water at the
desired location and for the intended use and quantities, together with all regularly
required supporting information (hereinafter a “New Application” or “New
Applications™). As part of the New Application or water budget neutral determination
request, such third party shall include documentation, as necessary to conform o WAC
173-539A-050 and in a form prescribed by Suncadia, of a designation by Suncadia of the
specific quantity of the Water in Trust as required (o offset the consumptive loss
associated with the uses described on the application or request.

3.2 Upon receipt of a complete New Application, Ecology, pursuant to WAC
173-539A-080, shall accept and timely process it under RCW 90.03.260-.340 and
Chapter 90.44 RCW ultilizing such portion of the Water in Trust as reasonably needed
under the quantity allocation set out in Exhibit D which, together with any other proposed
mitigation measures, shall reasonably offset the impacts of such new withdrawal.

3.3.  Ecology will prepare a public notice and send it to the applicant for
publication in a newspaper with gencral circulation in the area as required by RCW
90.03.

3.4.  The applicant must publish the nofice and ensure that the newspaper
transmits an affidavit of publication to Ecology.

3.5,  Ecology will complete a Water Transfer Working Group (“WTWG”)
project description and will present it to the WTWG. Ecology, in consultation with the
U.S. Bureau of Reclamation, will determine if some or all of the Water Suncadia
designates would be assigned (o the Reclamation-Ecology storage and delivery exchange
contract.

3.6. Ecology will investigate the New Application or request for a
determination of watcr budget neutrality and prepare a Report of Examination or
determination, as appropriate, recommending issuance or denial of a permit or
determination, based on applicable policy, rules, and law. Ecology’s review of New
Applications and water budget neutral requests shall also include the following
consideration:

3.6.1 In order to develop and confirm performance standards as set forth
in WAC 173-539A or any respective report of examination, Suncadia and/or such
third party shall provide information to reasonably show or estimate, as the case
maybe, that the consumptive uses of the proposed project, when offset by the
mitigation water allocated from the Trust and any other proposed mitigation
measures, do not increase the consumptive use of water,

3.7.  Ecology’s permit relative to the New Application or ils water budget
neutral determination will specify the conditions and limitations on the use of water in a
manner consistent with the Watcr held in the Yakima Pilot Water Bank as mitigation.
Conditions relating to measuring and reporting water use and for reimbursement of any



Ecology costs to administer the Reclamation-Ecology Exchange Contract will also be
included in the permit or water budget neutral determination.

4. In the event Ecology prepares to issue an ROE for a New Application, it will
publish the draft ROE on its internet site. If the form and substance is acceptable to
Suncadia and to the third party applicant, if any, Suncadia shall cause an escrow to be
opened for such transaction at the Escrow Agent upon the mutual execution and deposit
of the fully executed agreement between Suncadia and the third party applicant, if any,
or the deposit of any other documents required for closing. The escrow shall close within
thirty (30) days of the occurrence of the last of the following events: mutual execution of
all agreements and documents contemplated by or collateral to this Agreement;
Suncadia’s deposit of an executed document in a form acceptable to Ecology
permanently allocating a portion of the then available and unallocated Water in the Trust
to the proposed purpose as set forth in the New Application; the giving of all requisite
public notices for actions contemplated by such transaction; deposit of the ROE and the
new water right permit, each in form and content acceptable to Sunecadia and such third
party, if any; the expiration of all notice, comment and appeal periods related to the full
implementation of this Agreement, the ROE, and the new water right permit; and the
deposit of all monies, documents and (hings relevant and necessary to conclude the
transaction between Suncadia and any third party. All cscrow costs shall be shared
equally between Suncadia and the third party. Suneadia, and any third party having the
right to do so under an agreement with Suncadia, may, at any time prior to closing of
escrow and without cause, withdraw the New Application or otherwise prevent any
allocation of any portion of the Water (o such transaction.

5 During the Term and in its capacity as a fiduciary, Ecology shall hold and manage
the Water in trust pursuant to chapters 90.38 RCW and 90.42 RCW and this Agreement
as a part of the total water supply available (“TWSA™) in the Yakima River. Ecology:

5.1 Shall take no position and make no assertions that the quantities
and beneficial use of the Water is other than as stated in Exhibits A and D and paragraph
3 above, and this representation shall also apply to any Water removed from the Trust;

52 Shall, in addition to the protections against relinquishment in
chapters 90.38 RCW and 90.42 RCW, at all times during the Term manage, maintain,
preserve and protect for the benefit of Suncadia and its successors, designees and assigns
all aspects and attributes of the Water, including, but not limited to, the priority date, the
total diversionary right, instantaneous quantity, and annual consumptive quantity from
impairment, challenges, claims and relinquishment;

5.3 Shall process all New Applications where portions of the Water is
proposed as mitigation and shall take all steps necessary to comply with any restrictions
imposed by other agreements to which Ecology may be subject, including, but not limited
to memorandums of agreement and groundwater moratoriums or subsequently enacted
waler right processing rules;

5.4 Shall not assess or charge Suncadia any costs or fees for
maintaining the Water in the Trust; provided that Ecology may charge third parties its
regular costs and fees for water right applications, transfers and investigations or costs



attributable to assignment of a portion of the Water to Ecology’s USBR contract for
storage and exchange contract; and

5.5 May, if it concludes following consultation required under section
3.5, assign some or all of a designated portion of the trust water right to the Reclamation-
Ecology exchange contract.

6. In keeping with the purpose of this Agreement and as a material part of the
consideration for this Agreement upon which its execution is dependent:

6.1 Suncadia makes the following undertakings, representations and
warranties to Ecology:

6.1.1  Suncadia is a Delaware limited liability company duly formed and
authorized and fully able to enter into and perform all its obligations in this
Agreement according to its terms.

6.1.2 Each individual executing this Agreement on behalf of Suncadia
is duly authorized to execute and deliver this Agreement.

6.1.3  Upon its full execution, this Agreement is binding upon Suncadia
in accordance with its terms.

6.1.4  Suncadia shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement.

6.2 Ecology makes the following undertakings, representations and warranties
to Suneadia:

6.2.1 Ecology is authorized and fully able to enter into and perform all
its obligations in this Agreement according to its terms.

6.2.2  Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement,

6.2.3  Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms.

6.2.4  Ecology shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement, and the obligations and
actions under this Agreement shall not be unlawfully withheld.

7. If either party defaults in its obligations under this Agreement; or il this
Agreement, or a material portion thereof, be declared illegal or unenforceable; or, either
party, through no fault or action by such party, should be incapable or prevented from
performing any material obligations or actions, the non-defaulting party in the event of a
default or either party in any other event shall have the right to the following:

7.1 As the computation of damages may be difficult, continue this Agreement
and bring an action to specifically perform this Agreement.

7.2 Declare the Agreement null and void, whereupon the parties shall
cooperate to end the trust water right relationship in an orderly manner as follows:

7.2.1 Suncadia shall identify all in-process designation agreements and
inform Ecology of their status. Suncadia shall not make representations



regarding in-process designations and shall each instance work with Ecology to
determine in whether an assignment should be completed. 1f Ecology agrees, the
permit process will be completed promptly in accordance with applicable policies,
rules, and law.

7.2.2 Ecology shall promptly convey to Suneadia or its designee the
portion of the trust water right not yet designated and assigned as mitigation for
individual ground water and surface water permits. If any reserve has been set
aside to address uncertainty (see paragraph 3.6) associated with the then-existing
mitigated permits, Ecology will retain such reserve until it is either assigned to
individual permits or Ecology determines some or all of the reserve is
unnecessary. Any reserve noft needed shall be promptly conveyed by Ecology to
Suncadia.

7.2.3  Each party shall be responsible for their own costs associated with
ending the trust water right relationship in an orderly manner.

7.3 Pursue any other remedy now or hereafier available.

7.4 In no event shall the termination of this Agreement alter or affect any
Water previously allocated for mitigation through permits granted relative to New
Applications and water budge( neutral determinations.

8. This Agreement may be assigned by Suncadia upon the giving of written notice
to Ecology. This Agreement is binding upon and inures to the benefit of the parties to the
Agreement as well as upon and to the benefit of their respective heirs, personal
representatives, assigns and other successors in interest,

9. Any notice or communication required by this Agreement between Suneadia and
Ecology shall be given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Departiment of Ecology
Central Regional Office
15 West Yakima Avenue, Suite 200
Yakima, Washington 98902-3452

To Suncadia, LL.C: Suncadia, LLC
Attn.: Paul Eisenberg
Senior Vice President
109 S. First Street
P.O. Box 887
Roslyn, Washington 98941
Telephone: (509) 649-3000
Facsimile: (509) 649-3059

With copies to: Mentor Law Group, PLLC
Attn.: Joe Mentor, Jr.
315 Tifth Avenue S., Suite 1000



Seattle Washington 98104
Telephone: (206) 838-7650
Facsimile: (206) 838-7655

10.  No provision of this Agreement is severable from any and all other provisions of
this Agreement. Should any provision of this Agreement be unenforceable for any reason
outside the control of the parties and subject to the provisions of Paragraph 9.2, the party
finding itself unable to enforce the provision may, at its sole discretion, declare this entire
Agreement {0 be null and void.

11.  If either parly fails to exercise its rights under this Agreement, it will not be
precluded from subsequent exercise of its rights under this Agreement. A failure to
exercise rights will not constitute a waiver of any other rights under this Agreement,
unless stated in a letter signed by an authorized representative of the party and attached to
the original Agreement.

12.  Amendments to this Agreement must be in writing and signed by an authorized
representative of each of the parties.

13. Each party shall protect, defend, indemmify, and hold the other hold harmless
from and against their respective acts and omissions.

14.  This Agreement will be governed and enforced under the laws of the State of
Washinglon. Venue [or any action arising under or related to this Agreement shall be in
Kittitas County, Washington.

This Agreement is executed as of the date first above written.

WASHINGTON DEPARTMENT OF SUNCADIA LLC, a Delaware limited

ECOLOGY liability company, by Easton Ridge
Investors, LLC, a Delaware limited liability
company, Its Mdnfign’w Member

w Aol (Sl

Mark Schuppe, Section Mailager %ul Eisenberg
Water Resources Program/CRO Senior Vice Pyesident
Date: T [l / [O Date: __7Z [/ 26/¢
.I
By o Sl

Gary A Klttleson)
Vice Pr es1dent
Date: J',[“/ /10

Address: 15 West Yakima Avenue, Address: 4244 Bulltrog Road, Suite 1
Suite 200 Cle Elum, WA 98922
Yakima, WA 98902-3452



Claimant Name:

WATER RIGHT DESCRIPTION
Water Right Number:
Source:

Current Use:

Period of Use:

Place of Use:

Point of Diversion:

Priority Date:
Annual Quantity:

Instantancous Quantity:

EXHIBIT A
(Water Rights)

Ronald T. Anderson & Robin L. Anderson
(Anderson)

Court Claim 05259

Yakima River

Irrigation of 20 acres and Stock Watering
April 1 through October 31

That portion of the NWY“NWY Seciion 11 lying
northeasterly of Klein-Cobble Ditch right-of-
way and westerly of a slough that borders the
property, in Section 11, Township 17 N., Range
18 E.W.M.

1500 feet south and 700 feet east from the
northwest corner of Section 3, being within the
NWYVSWYiNWYi Scetion 3, Township 17 N.,
Range 18 E.W.M. (Klein Cobble Ditch)

October 30, 1884
195 acre-feet per year

(.50 cubic feet per second



Claimant Name:

WATER RIGHT DESCRIPTION

Water Right Number:
Source:

Current Use:

Period of Use:

Place of Use:

Point of Diversion:

Priority Date:
Annual Quantity:

Instantaneous Quantity:

Ronald T. Anderson & Robin L. Anderson
(Anderson)

Court Claim 00626
Yakima River

Irrigation of 40 acres

April 1 through October 15

NWYiSWYi of Section 34, Township 18 N,
Range 18 E.W.M,

300 feet north and 1200 feet east from the center
of Section 29, being within the SEY4ASWYNEY4
of Section 29, Township 18 N., Range 18
E.W.M. (Mill Ditch)

May 20, 1885
392 acre-feet per year

1.0 cubic feet per second



Claimant Name:

WATER RIGHT DESCRIPTION
Water Right Number:
Source:

Current Use:

Period of Use:

Place of Use:

Point of Diversion:

Priority Date:
Annual Quantity

Instantaneous Quantity

Roberta D. Lamb & Estate of Harold F. Lamb
Randy H. Lamb et al,

Frank C. Lamb

(Claudia J. Lamb Lofstrom

Triple L, LLC (Lamb)

Court Claim 00908
Yakima River

Irrigation of 70 acres

April I through October 15

E%EYNWY4 east of Desmond Road and the
WYNEY: of Section 33, Township 18 N.,
Range 18 E.W.M.

300 feet north & 200 feet east of the center of
Section 29, being within the SEASWYANEY of
Section 29, Township 18 N, Range 18 E.W.M.
(Mill Ditch)

May 20, 1885
868.0 acre-feet

3.29 cubic feet per second



EXHIBIT B
(Legal Description of Appurtenant Properties)

Legal description of property appurtenant to Water Rights under Court Claim No. 05259:

PARCEL 12

That porrva of tbs Noahwes Quarter of Scstion 11, Tounskdp 17 Norils, Range 18 Bast, W.M,, io
the Cously of Kifdtas, State of Waslingwon, deseribed s (ollows;

A tmot of Lond bouaded Ly » fine beglnning at tha Neethwesl comer of Sectivn LE; theace Sauth
Q1TLLV20 East aloog the Weatady boundary line of tho Hothwest Quancy of 53id sectiva & distance
af 460.4% fect 1o 1be wrme point of beginning, thense South B1°3921™ it « diusce of 625,82 fear -
Tw the center of a slough; theneo Soulh Q67133 " Weot slong the ceaterllng of sald shough n dlstance
of 263,12 feet; thente Sowsh 05%2545" Enst coptinuing elong tha eentedine of aid slough &
disisnce of 79.98 621 lo the Nonhwust comer of Short Ploc Numbay §-78-12, a8 jecorded fm
Volums A of Suon Phiy, poge 36, under Auditods Iile No. 420794, records of Kitleas County;
thenos South 083T01" Enwt along the centedine of said slough rad the Weaterdy bovndary Jae of
tes sal@ Shon Plat s eislsnos of 318.35 fect.to the Southwest comer of said Shon Plst; thance Bouth
U441 Fast costinving along the conwsdine of wsid ssugh & dlatanca of 7808 feat 1o thy
Nasthedy right of way boundary lioe of the couaty mard knawn & Darnman Road; eges WMeath
AB*18°22” West ploug the Northerly right of wsy bousday line of sald ounty roed a didance of
20650 oy theoos Comtinuing Weatarly aloag tho Norhely right of way bousdasy line of said
coumcy med op & 1,930.86 foat redivs cu:vo soncave ta tie South an arc disteane of 293,99 feot (o
tho Basterfy bouadary line of =n iwigarien azml, suid chord being South 8§7°2170" West g dlstancs
of 29330 (g durase Nonb 3178¢'44" Wont along the Basicrly bavndary loe of 1aid cenal a
ditanceof 218,49 (har; thepnn North 07°25°3 1 Wast, along tho Bartorly right of way bounrary lina
ol aeld canal'a distance of $£.93 fect; thenen Nordt 24" 3008 Weat sdong e Hasterly rigdt of way
boundary Jio of aid canal 2 distonea of 119,77 foot to the Wesicdy Lowndary lne of the Northwost
Quorter of woid 2ection; thepea Nosth 01711217 West afong the Woaterdy bouedary lne of the
Murthwes guetier of said sootion a distapee of §28.10 fesl 16 the e paint af boginalng,

PARCELZ
That particn of the Monhwest Quarier of Sectipn 11, Towaship 17 Mo, Hange 18 Basi, W in
the County of Xitiitss, Siste of Washingion, which |¢ bonaded by 2 linn dcoutibod as ot e,

Beplustey at tho Nonhecst wounr of snid Scodon 14, at whieh g0 In i tus potat of bayinning;
thicnes Soueh 89°2928~ East, mlung the North boundery of safd eection 693.00 feet; thesen Sonily
073128 Fasy, 14850 feet; thenae South BO"2¢27" Exy, L1160 fosk thenze Nonh BRe44'430 Bas,
$1.30 fool; honee Sauth 0°2728" Pagy, 180,03 Frel; thenca South 86925237 Hast, 89,40 fast; lhenco
South (*31537" Emi, 22002 feot; tieneo Norlh BOP2028" West, 319.00 feed; thema Wonh
81°30°07" V/ext, 628.65 faot; Abscoe Nosth 190207 East, 460,62 feet ta the trus pontof boglaming

EXCEFT any pottion thereof lylag eastedy af tha folloving deseribed Une

Beginaing M o point oo the southetly booadacy of mid pavel which s Iocated sl the pesiter of that
ceyinin slowgh denexibed fn Paroed | heseinstove, numdng ihence nodbody eloag ths ceates of gald
elough to the narthedy boundary of wid parcel nnd tha ead o esld desoribad Lpe.



Legal description of property appurtenant to Water Rights under Court Claim No. 00626:

- - t‘
That portion of Lot 1, as described and/or delineated or Dolarway Short Plat Mo, 2, Clty 0
Ellensburg Short Plat No, P-90-03, as recorded in Book C of Short Plats, page 77, under Kitums
County Auditor’s File No, 535442, which lles witlin the Noxthwest Quarter of the Southwest
Quarior of Seetion 34, Township 18 Norih, Rango 18 Enst, WM., in the County of Kittltas, Stata

of Waskingtar.



Legal description of property appurtenant to Water Rights under Court Claim No. 00908:

Lots 1, 2, 3 and 4 of WEST PARK SHORT PLAT, as descr!bed and/or delineated on City
of Ellensburg Short Plat No. SP-00-06, as recorded October 31, 2001, in Book ¥ of Shoxt
Plats, pages 185 and 186, under Auditor’s Fite No. 200110310024, records of Kittitas
County, State of Washington; being a portion of the North Half of Section 33, Township
18 North, Range 18 BEW.M. in the County of Kittitng, State of Washington.

Loty 2, 3 and 4 of TRIPLE L SHORT PLAT, as described and/or delineated on City of
Ellensburg Short Plat No. SP-02-01, as recorded Pebruary 13, 2002, in Book F of Shoxt
Plats, pages 223 and 224, under Auditor’s File No. 200202130027, records of Kittitas
County, State of Washington; being a portion of the North Half of Section 33, Township
18 North, Range 18 EW.M. in the County of Kittitas, State of Washington.



EXHIBIT C
(Reports of Examination and trust water right certificates to be attached)



EXHIBIT D

(example of Quit Claim Deed)

Upon Recording Return to:
Mentor Law Group, PLLC
315 Fifth Avenue, Ste 1000
Seattle, Washington 98104

DOCUMENT TITLE:
GRANTOR:
GRANTEES:

PARTIAL LEGAL DESCRIPTION:

ASSESSOR’S TAX PARCEL NOS.:

WATER RIGHT QUIT CLAIM DEED
SUNCADIA, LLC

WASHINGTON DEPARTMENT OF
ECOLOGY

Water Rights appurtenant to land located in
Northwest quarter section 11, Township 17
North, Range 18 East W.M.

17-18-11020-0024 & 17-18-11020-0025

QUIT CLAIM DEED
(as to Water Rights)

THE GRANTOR, SUNCADIA, LL.C., a Delaware corporation, for and in
consideration of mutual promises in hand paid, conveys and quit claims to
WASHINGTON DEPARTMENT OF ECOLOGY, Grantee, all rights, title and interest the
Grantor may have in the following described water rights arising under or related to
Claim No. 05259 as confirmed in the Conditional Final Order Subbasin No. 7 (Reecer
Creck) on October 25, 2001, in State of Washington v. Acquavella, et al, Yakima County
Superior Court Cause No. 77-2-01484-5, more fully described in Exhibit A attached
hereto and incorporated herein by reference, which water rights are appurtenant to the
real property situated in the County of Kittitas, State of Washington, legally described
on Exhibit B attached hereto and incorporated herein by reference.



Dated this day of , 2010,

SUNCADIA LLC, a Delaware limited
liability company, by Easton Ridge
Investors, LLC, a Delaware limited liability
company, Its Managing Member

By:
Paul Eisenberg
Senior Vice President
Date:

By:

Gary A. Kitlleson
Vice President
Date:

Address: 4244 Bullfrog Road, Suite 1
Cle Elum, WA 98922



STATE OF WASHINGTON )

)ss.
COUNTY OF KITTITAS )

I certify that I know or have satisfactory evidence that Paul Eisenberg is the person who
appeared before me, and that person acknowledged signing this instrument, on oath stated
their authority to execute the instrument as the authorized agent of Suncadia, LLC and
acknowledged it to be the free and voluntary act of such party for the uses and purposes
mentioned in the instrument.

SUBSCRIBED and SWORN to before me this ____ day of , 2010,

Name:
NOTARY PUBLIC in and for the State of
Washington, residing at
My Commission expires:

STATE OF WASHINGTON )
)ss.
COUNTY OF KITTITAS )

I certify that [ know or have satisfactory evidence that Gary Kittleson is the person who
appeared before me, and that person acknowledged signing this instrument, on oath stated
their authority to execute the instrument as the authorized agent of Suncadia, LLC and
acknowledged it to be the free and volunlary act of such party for the uses and purposes
mentioned in the instrument.

SUBSCRIBED and SWORN to before me this day of , 2010.
Name:
NOTARY PUBLIC in and for the State of
Washington, residing at

My Commission expires:




Claimant Name:

WATER RIGHT DESCRIPTION
Water Right Number:
Source:

Current Use:

Period of Use:

Place of Use:

Point of Diversion:

Priority Date:
Annual Quantity:

Instantaneous Quantity:

FXHIBIT A

(Water Rights)

Ronald T. Anderson & Robin .. Anderson
(Anderson)

Court Claim 05259

Yakima River

Irrigation of 20 acres and Stock Watering
April 1 through October 31

That portion of the NWY%NWY Section 11 lying
northeasterly of Klein-Cobble Ditch right-of-
way and westerly of a slough that borders the
property, in Section 11, Township 17 N., Range
18 E.W.M.

1500 feet south and 700 teet east from the
northwest corner of Section 3, being within the
NWYSWY/4NWYi Section 3, Township 17 N.,
Range 18 E.W.M. (Klein Cobble Ditch)

October 30, 1884
195 acre-feet per year

0.50 cubic feet per second



EXHIBIT B

(Legal Description of Appurtenant Property

PARCEL 1t

Thot pordon of ths Noahwes (puucter of Sectian 11, Townahip 17 Noah, Renge LB Eust, Wb, ia
the County of Kitdtas, State of Washiagann, deseribed xs Gollosys:

A tracy of lund bounded by o line beginning ot tha Nocthunmn comer of Ssction 11; thence South
01° L U'2)™ Easit sloog tha Wennrdy howndary line of the NoRfswest Quaneey of safd sectioi & distanes
ol 460.49 fect 1 1o (e point of beginning, Wience Sauth B)*3921° Brag o disteres of §25.82 feer
10 1he eentey of w slough; thesse South 06°13'51" Weot along the ¢ catexllae of sald shngh n dlstance
ol 263,12 feet; thenss Souwh 03°2545" Eost coniinulog elong the cuntedine of sald slovugh a
dlsience of 79.58 feet 10 the Nonhwest comer of Shor Plat Nubar S-78-12, as recorded {n
Volome A of Bhon Plate, puge 36, under Audisors File N, 426194, records of Kiltitsg Couaty;
thengd Houth 08°3701" Bast along the centerfine of sid elough and the Westesdy boundary Jlae of
U said Share Plut n distanoe o€ 318,38 fect to the Southwest comer of mid Shott Plat; theace Bex(y
31914'4Y" Bapt dontinulng along the conterdine of sid slough a dlameco of 7005 feat 1o tha
MNaatherly right of vy boundary line of the cousty rond known es Demmng Rond; thenms dlarth
48°16°22° West gloug the Northedy right of way Wundary ling of rald county rowd a dbstmen of
20650 fory Iheooe conlinving Weatesly slong the Nenhely rght ol way boundery ling of sald
couaty road vo & 1,939,806 fuar madivs cuinvg concavy to e South an are Hitenes of 293.58 fewt (o
ths Basterly boundary line of mn frvigatica awnil, said chord belng Sotrth §7°2 1430 West 2 distanca
of 283,30 feer; thience NMonh 31"56'44~ Woat slong the Basierly boundsry lae of wmid canal a
dirtonce 5l 218,49 (or thenos Noah 07°293 1 W, sloag the Enziorly fight ofwey bouarary lizo
of seld cannl s distrnce of 9804 fbey thunce Nomt 24°30K18° Weat sloug the Pasterly right oF way
bowundary Jie of said arnal « disanca of 11977 feot to the Wesiecy boundary Une of the Morthwrags
Cuacter of mid section; ienos Noth 01°11'21" West along the Weatedy bouadiry lna of (e
Northwost quastec of 1aid acoting b distanee of $28.10 feat 1o the rua oot of boginadug,

PARCEL 2:
That posten of flve Nenbwist Quarter of Secion 11, Township 17 Nodh, Range 18 Fas, WA, in
the Coumdy of Kittites, Stote of Weshinglon whirh l¢ boynded hy » Jio dnsoribed a5 follome:

Beginoing st o Northeest eocer of caid Seodon 11, at witeh POkt ie e Lrug pokur af bogienly;
ticacs Spieh 89°2928™ East, along the North bouadaty of st seotfon 693.00 {bet; thenca South
073 I"48" Hast, 143 50 feok; thence South B9*2923" Eaut, 111,60 faet; thence Noak BI*4443" mam,
31,30 foot; 1tbenca South 0°27°28" Bayy, 180,63 fect; thopea South 8429°28° Bast, 62,60 foal; thenes
Jouly B'1537" Baut, 22002 feol; therca North BPPAD29* Wen, 319.00 ferd; thenca Wonh
81990°07" West, 621.85 four; theras Nosth 1502:07" Cart, 460.69 feet 1a tha trus pokit of baglaning.

EXCEFT wny poriion thereof lylog cunedy of tha following described e

Begioming ot o point an the poatherly boundsty of eajd pareel whicl Is Jocawsd gt ika esgier of (hat
cesialn slowgh daseribed jn Farced } heseinatove, ruming theaee norhrly along thae ceatee of gadd
sloug o the nordierdy Lowndary of said poreed sod iha end of eaid daseibed pe



EXHIBIT F = Tributary Water Rights Fallowed Lands Development (Detailed Analysis)
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EXHIBIT G — Draft First Amendment to Trust Water Right Agreement for Lamb and Anderson
Water Rights



FIRST AMENDMENT TO TRUST WATER RIGHT AGREEMENT

That Trust Water Right Agreement (“Agreement”) between the State of Washington, Department
of Ecology (“Ecology”) and Suncadia, LLC, later assigned to New Suncadia, LLC (“Suncadia”) (collectively,
the “parties”) entered into on February 11, 2010, is hereby amended for a first time (“Amendment”).

RECITALS

A. On February 11, 2010, the parties entered into the Trust Water Right Agreement (“February
11, 2010, Agreement”).

B. In the Agreement, Suncadia agreed to convey its water rights under WRTS File Nos.
CS4-05259CTCL@2sb7, CS4-00626CTCL@2sb7, and CS4-00908CTCL@3sb7 to the State Trust Water
Right Program for the purpose of enhancing instream flows and providing mitigation water to
offset and allow for new water uses within the Yakima River basin.

C. On __, 2015, Ecology and Suncadia entered into another Trust Water Right Agreement
that supersedes in part the February 11, 2010, agreement between the parties (herein referred to
as the “ 2015, Agreement”).

D. Pursuantto paragraph 12 of the February 11, 2010, Agreement, the parties herein agree to amend
the February 11, 2010, Agreement to be consistent with the __, 2015, Agreement between the
parties.

AMENDMENT AGREEMENT

In consideration of the mutual covenants set forth herein, the Parties agree to amend the
February 11, 2010, Agreement as follows:

Section 1. — Section 1.1 is deleted and superseded by the __, 2015, Agreement.
Section 2. — Section 2 is deleted and replaced as follows:

“The parties recognize Suncadia’s transfer of the Water into the Trust. The term of this Agreement
shall then be for so long as any portion of the Water remains in the Trust (the “Term”). Ecology shall issue
and deliver a Certificate to Suncadia.”

Section 3. — Section 3 is deleted and replaced as follows:

“Suncadia may rely on the Water to mitigate for water use on Suncadia’s properties consistent
with the Trust Water Right Agreement entered into between Suncadia and Ecology on May __, 2015.
Suncadia shall make an application to Ecology for a water right permit to appropriate surface or ground
water at the desired location and for the intended use and quantities, together with all regularly required
supporting information (hereinafter a “New Application” or “New Applications”). The process for Ecology
to review Suncadia’s application is as follows:

FIRST AMENDMENT TO TRUST WATER RIGHT AGREEMENT - 1



3.1 Upon receipt of a complete New Applications, Ecology, shall accept and timely process
and utilize such portion of the Water in Trust as required to offset the consumptive loss associated with
the uses described in the New Applications.

3.2 Ecology will prepare a public notice and send it to Suncadia for publication in a newspaper
with general circulation in the area as required by Chapter 90.03 RCW.

3.3 Suncadia will publish the notice and ensure that the newspaper transmits an affidavit of
publication to Ecology.

34 Ecology will complete a Water Transfer Working Group (“WTWG”) project description and
will present it to the WTWG. Ecology, in consultation with the U.S. Bureau of Reclamation, will determine
if some or all of the Water Suncadia designates will be assigned to the Reclamation-Ecology storage and
delivery exchange contract. Suncadia will pay the costs of assigning a portion of the water for the New
Application to the Reclamation-Ecology storage and delivery contract.”

3.5 Ecology will investigate the New Applications. Ecology will issue a report of examination
(ROE) with conditions consistent with the parties’ 2015, Agreement.”

Section 4. — Section 4 is deleted.
This Amendment is effective once executed by the parties.

Washington Department of Ecology New Suncadia, LLC,
Central Regional Office a Delaware limited liability company
Water Resources Program
By:  Suncadia Operating Member, LLC,
a Delaware limited liability company,
its managing member

By: LDD Suncadia Manager, Inc.,
a Delaware corporation,

its manager
By: By:
Name: Sage Park Name: Paul Eisenberg
Its: Section Manager Title: Senior Vice President
Date: Date:
By:

Name: Gary Kittleson
Title: Vice President
Date:

FIRST AMENDMENT TO TRUST WATER RIGHT AGREEMENT - 2



EXHIBIT H — Draft Applications for a Water Right Permit (Surface and Groundwater)



e Application for a Water Right Permit

DEPARTMENT OF

ECOLOGY

State of Washington

A NON-REFUNDABLE MINIMUM FEE OF $50.00 MUST ACCOMPANY THIS APPLICATION FOR THE FOLLOWING:

[ ] GROUND WATER X SURFACE WATER [ ] PERMANENT
[ ] SHORT TERM [ ] TEMPORARY

NO FEE REQUIRED FOR THE FOLLOWING:
[ ]DROUGHT [ ] COST REIMBURSEMENT

Follow the attached instructions. Attach additional sheets as necessary.

Section 1. APPLICANT

[ Thave participated in a pre-application conference with Ecology.

Applicant/Business Name: New Suncadia, LLC Phone No: Other No:
509-649-6370

Address: 770 Suncadia Trail

City: Cle Elum State: WA Zip:98922

Email Address (if available): peisenberg@suncadia.com

Contact Name (if different from above): Joe Mentor and Jessica Kuchan Phone No: Other No:
Mentor Law Group, PLLC 206-838-7650

Relationship to Applicant: Attorney

Address: 315 5" Ave S., Ste 1000

City: Seattle State: WA Zip: 98104

Email Address (if available): mentor@mentorlaw.com; kuchan@mentorlaw.com

Legal Land Owner or Part Owner Name of the Proposed Place of Use: Phone No: Other No:
Same as applicant

Address:

City: State: Zip:

Email Address (if available):

For Ecology
Use APPLICATION NO: SEPA: Exempt/Not Exempt
Fee Paid: Check No: ECY Coding: 001-001-WR1-0285-000011
Date Returned By Priority Date By WRIA:
Pre-application interviewer:

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
1



Section 2. STATEMENT OF INTENT

Do you own the land on which the proposed point of diversion/withdrawal is located? [_] YES [X] NO
If no, do you have legal authority to make this application for use of another’s land? [X] YES [_] NO

Briefly describe the purpose of your proposed project: To rely on water rights transferred into the State Trust
Water Right Program to mitigate for a new use of water.

Anticipated length of time to compete your 20 years
project:

Water Use List all purposes for which water will be applied to a beneficial use and list quantity required for each.

Purpose(s) of Use Rate (check one box only) Acre-Feet per Period of Use
[X]Cubic Feet per Second (CFS) | Year (AF/YR) (Continuously or Seasonal)
[IGallons per Minute (GPM) (If known)
Municipal Water Supply 4.851 cfs 411 April 1 to October 15
TOTAL: | 4.851 cfs 411

Short Term/Temporary Water Use
Is this a request for a short term project (less than four months and non-recurring)? [ ] YES [X] NO

Is this request for a temporary permit? [ ]YES [X] NO

If yes to either question above, indicate the dates that the water will be needed:

FROM: / / TO: / /

Section 3. POINT OF DIVERSION OR WITHDRAWAL
(Complete A or B, and C below)

A.) If Surface Water Source B.) If Ground Water Source

ECY 040-1-14 (Rev 03-2015) To request ADA acc dation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.



[] Spring [] Creek [X] River [] Lake [ ] Well(s) [_] Other:
[ ] Other:

Source Name:Yakima River and Cle Elum River Well diameter & depth:

Tributary to:Columbia River, Yakima River and Cle Elum Number of proposed points of withdrawal:

River Do you have an existing well? [ ] YES [_] NO

If available, attach Water Well Report and pump test.
Well Tag ID No.

Number of proposed diversion points: 2

Do you have an existing diversion? [X] YES [_] NO

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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C.) Point of Diversion/Withdrawal — Legal Description

Parcel No. Ya Ya Section | Township Range County
(Surface Water Diversions) SW SE 27 20N 15E Kittitas
SW SE 30 20N 1SE
Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

Feet ([_] North/[_] South) and feet ((_] East/[_] West)
from the ((_INW [_JSW [_INE [_ISE [] ) corner of Section
Parcel No. Ya Ya Section | Township Range County
Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

feet ((_] North/[_] South) and feet (] East/[_] West)
from the (_J]NW [_|SW [ _INE [ ]JSE [] ) corner of Section

NOTE: If more than two points of diversion/withdrawal attach additional information on a separate sheet of paper.

Section 4. PLACE OF USE

Attach a copy of the legal description of the property (on which the water will be used) taken from a real
estate contract, property deed or title insurance policy, or copy it carefully in the space below.

Area served by New Suncadia, LLC, Suncadia Water Company, LLC and Suncadia Environmental Company, LLC, in
accordance with its Comprehensive Water System Plan and any approved amendments thereto beginning:

Sections 11, 13, 14, 15, 23, 24, and 25 of T. 20N, R. 14 E.,W.M.

Sections 18, 19, 20, 21, 28, 29, 30, and 31 of T. 20N, R. 15 E., W.M.

YVa Ya Section Twp. Range County Parcel No.

Kittitas

Do you own all the lands on which the proposed place of use is located? [X] YES [ NO.

If no, do you have legal authority to make this application for use of another’s land? [_] YES [_] NO
Provide owner name(s), address, and phone number:

Are there any other water rights or claims associated with this property or water system? [X] YES [_] NO

If yes, provide the water right and/or claim numbers: CS4-YRB07CC01724@4, CS4-YRBCC01724@5., CS3-
YRBO7CCO01724@6, also Court Claims 00648, 00755, 01685 and 02255.

Attach a map of your project showing the point of diversion/withdrawal and place of use. If platted property,
be sure to include a complete copy of the plat map.

ECY 040-1-14 (Rev 03-2015) To request ADA acc dation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 5. WATER SYSTEM DESCRIPTION

Describe your proposed water system (include type and size of devices used to divert or withdraw water from

source): Conveyance with be through the existing City of Cle Elum intake facilities and conveyed through the

Suncadia's water system, as described in its water system plan.

See attached drawing

Section 6. DOMESTIC WATER SUPPLY SYSTEM INFORMATION
(Complete A or B, and C below)

A.) Domestic Water Systems only B.) Municipal Water Systems only
(defined under RCW 90.03.015)
Projected number of connections to be served: Present population to be served water:
<1,000
Type of connections: Estimate future population to be served:
(e.g., home, recreational cabin) 3,785 (20 year projection)

C.) Water System Planning

Do you have a Water System Plan approved by the Washington State Department of Health, Drinking Water
Division? [X] YES [ ] NO

If yes, date plan was approved 05/28/2008 Water System

Number:AA317E

Name of water system:Suncadia Resort

Are you within the service area of an existing water system? [_| YES [X] NO
If yes, explain why you are unable to connect to the

system:

ECY 040-1-14 (Rev 03-2015) To request ADA acc dation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 7. IRRIGATION/STOCKWATER/OTHER FARM USES

Irrigation

Total number of acres requested to be irrigated under this application = 400 ACRES
NOTE: Outline the area to be irrigated on your attached map.

Stockwater
List number and kind of stock: N/A

Is the proposed project for a dairy farm? [] YES [X] NO

Other Proposed Farm Uses
Describe all proposed uses: N/A

Family Farm Water Act (RCW 90.66):

Calculate the acreage in which you have a controlling interest, including only:

o Acreage irrigated under water rights acquired after December 8, 1977,
e Acreage proposed to be irrigated under this application, and
e Acreage proposed to be irrigated under other pending application(s).

Is the combined acreage under existing rights greater than 6000 acres? [ ] YES [X] NO

Do you have a controlling interest in a Family Farm Development Permit? [_] YES [X] NO

If yes, enter Permit No:

ECY 040-1-14 (Rev 03-2015) To request ADA acc dation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 8. OTHER WATER USES

Hydropower
Indicate total feet of head N/A and proposed capacity in kilowatts:

Describe works:

Indicate all uses to which power is to be applied:

FERC License No:

Mining/Industrial Use
Describe use, method of supplying and utilizing water:N/A

Other Use

Section 9. WATER STORAGE

Will you be using a dam, dike, or other structure to retain or store water? [_| YES [ | NO
Are you proposing to store more than 10 acre-feet of water? [_] YES [ ] NO
Will the water depth be 10 feet or more? [ | YES [ | NO

If you answered yes to any of the above questions, please describe:

NOTE: If you will be storing 10 acre-feet or more of water and/or if the water depth will be 10 feet or more at the deepest point
and some portion of the storage will be above grade, you must also complete an Application for Permit to Construct a
Reservoir and a Dam Construction Permit and Application.

Section 10. DRIVING DIRECTIONS

Provide detailed driving directions to the project site:From Interstate 90, take exit 80, turn right onto Bullfrog Road

and follow signs to Suncadia

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Site Address: 770 Suncadia Trail Cle Elum, WA 98922

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
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Section 11. REQUIRED SIGNATURES

I certify that the information provided in this application is true and accurate to the best of my knowledge. I
understand that in order to process my application, I grant staff from the Department of Ecology access to
the site for inspection and monitoring purposes. Even though the employees of the Department of Ecology
may have assisted me in the preparation of the above application, all responsibility for the accuracy of the

ECY 040-1-14 (Rev 03-2015) To r

information rests with me, the applicant.

Print Name

(Applicant or authorized representative)

Print Name

(Legal Owner or Part Owner Place of Use)

Print Name

Signature Date
Signature Date
Signature Date

(Legal Owner or Part Owner Place of Use)

Please check the region in which the project is located:

*Submit your application to:

DEPARTMENT OF ECOLOGY
CASHIERING SECTION
PO BOX 47611
OLYMPIA, WA 98504-7611

X Central Regional Office
15 W Yakima Avenue, Suite 200
Yakima, WA 98902-3463
(509) 575-2490

[] Eastern Regional Office
4601 N. Monroe Street
Spokane, WA 99205-1265
(509) 329-3400

[] Northwest Regional Office
3190 — 160" Avenue SE
Bellevue, WA 98008-5452
(425) 649-7000

[] Southwest Regional Office
PO Box 47775
Olympia, WA 98504-7775
(360) 407-6300

If you have questions about your
application, contact the Water Resources
program at the regional office in which

your project is located.
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tion including materials in a format for the visually impaired, call Ecology Water Resources Program

at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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el | Application for a Water Right Permit
-

DEPARTMENT OF

ECOLOGY

State of Washington

A NON-REFUNDABLE MINIMUM FEE OF $50.00 MUST ACCOMPANY THIS APPLICATION FOR THE FOLLOWING:

X GROUND WATER [ ] SURFACE WATER [[] PERMANENT
[] SHORT TERM [ ] TEMPORARY

NO FEE REQUIRED FOR THE FOLLOWING:
[ ]DROUGHT [ | COST REIMBURSEMENT

Follow the attached instructions. Attach additional sheets as necessary.

Section 1. APPLICANT

[] I have participated in a pre-application conference with Ecology.

Applicant/Business Name: New Suncadia, LLC Phone No: Other No:
509-649-6370

Address: 770 Suncadia Trail

City: Cle Elum State: WA Zip:98922

Email Address (if available): peisenberg@suncadia.com

Contact Name (if different from above): Joe Mentor and Jessica Kuchan Phone No: Other No:
Mentor Law Group, PLLC 206-838-7650

Relationship to Applicant: Attorney

Address: 315 5™ Ave S., Ste 1000

City: Seattle State: WA Zip: 98104
Email Address (if available): mentor@mentorlaw.com; kuchan@mentorlaw.com

Legal Land Owner or Part Owner Name of the Proposed Place of Use: Phone No: Other No:
Same as applicant

Address:

City: State: Zip:

Email Address (if available):

For Ecology
Use APPLICATION NO: SEPA: Exempt/Not Exempt
Fee Paid: Check No: ECY Coding: 001-001-WR1-0285-00001 1
Date Returned By Priority Date By WRIA:

Pre-application interviewer:

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 2. STATEMENT OF INTENT

Do you own the land on which the proposed point of diversion/withdrawal is located? [ ] YES [X] NO
If no, do you have legal authority to make this application for use of another’s land? [X] YES [_| NO

Briefly describe the purpose of your proposed project: _To obtain a non-addititive groundwater right to

supplement surface water rights.

Anticipated length of time to compete your 20 years
project:

Water Use List all purposes for which water will be applied to a beneficial use and list quantity required for each.

Purpose(s) of Use Rate (check one box only) Acre-Feet per Period of Use
[X|Cubic Feet per Second (CFS) | Year (AF/YR) (Continuously or Seasonal)
XlGallons per Minute (GPM) (If known)
Municipal Water Supply 2,177 gpm 411 April 1 to October 15
TOTAL: | 2,177 gpm 411

Short Term/Temporary Water Use
s this a request for a short term project (less than four months and non-recurring)? [_] YES [X] NO

Is this request for a temporary permit? [_JYES [X] NO
If yes to either question above, indicate the dates that the water will be needed:

FROM: / / TO: / /

Section 3. POINT OF DIVERSION OR WITHDRAWAL
(Complete A or B, and C below)

A.) If Surface Water Source B.) If Ground Water Source
[] Spring [ ] Creek [_] River [_] Lake X Well(s) [] Other:
[ ] Other:
Source Name: Well diameter & depth:TBD
Tributary to: Number of proposed points of withdrawal:6
Do you have an existing well? []YES X NO
Number of proposed diversion points: [f available, attach Water Well Report and pump test.
Do you have an existing diversion? [_] YES [_] NO Well TagIDNo.TBD

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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C.) Point of Diversion/Withdrawal — Legal Description

Parcel No. Ya Ya Section | Township Range County

Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

Feet ([_] North/[_] South) and feet ((_] East/[_] West)
from the (DNW [ JSW [ INE[]SE [] ) corner of Section ;
Parcel No. Ya Ya Section | Township Range County
E1/2 SwW 11 20N 14E Kittitas
NW NE 14 20N 14E
Lot(s) Block(s) Subdivision

If known, enter the distances in feet from the point of diversion or withdrawal to the nearest section corner:

feet ([:l North/[_] South) and feet ([:| East/[_| West)
from the (DNW [ ISW[INE[JSE [] ) corner of Section

NOTE: If more than two points of diversiowwithdrawal attach additional information on a separate sheet of paper.

Section 4. PLACE OF USE

Attach a copy of the legal description of the property (on which the water will be used) taken from a real
estate contract, property deed or title insurance policy, or copy it carefully in the space below.

Area served by New Suncadia, LLC, Suncadia Water Company, LLC and Suncadia Environmental Company, LLC, in
accordance with its Comprehensive Water System Plan and any approved amendments thereto beginning:

Sections 11, 13, 14, 15, 23, 24, and 25 of T. 20N, R. 14 E.,W.M.

Sections 18, 19, 20, 21, 28, 29, 30, and 31 of T. 20N, R. 15 E., W.M.

Ya Ya Section Twp. Range County Parcel No.

Kittitas

Do you own all the lands on which the proposed place of use is located? YES []NO.

If no, do you have legal authority to make this application for use of another’s land? [_] YES [_] NO
Provide owner name(s), address, and phone number:

Are there any other water rights or claims associated with this property or water system? [X] YES [_] NO

If yes, provide the water right and/or claim numbers: CS4-YRB07CC01724@4, CS4-YRBCCO01724@5, CS3-
YRB0O7CC01724(@6. also Court Claims 00648, 00755, 01685 and 02255.

Attach a map of your project showing the point of diversion/withdrawal and place of use. If platted property,
be sure to include a complete copy of the plat map.

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section S. WATER SYSTEM DESCRIPTION

Describe your proposed water system (include type and size of devices used to divert or withdraw water from

source): Conveyance with be through the Suncadia's water system, as described in its water system plan.

See attached drawing

Section 6. DOMESTIC WATER SUPPLY SYSTEM INFORMATION

(Complete A or B, and C below)

A.) Domestic Water Systems only

B.) Municipal Water Systems only
(defined under RCW 90.03.015)

Projected number of connections to be served:

Type of connections:

(e.g., home, recreational cabin)

Present population to be served water:
<1,000

Estimate future population to be served:
3.785

(20 year projection)

C.) Water System Planning

Do you have a Water System Plan approved by the Washington State Department of Health, Drinking Water
Division? [X] YES [_]NO

If yes, date plan was approved 05/28/2008 Water System

Number:AA317E

Name of water system:Suncadia Resort

Are you within the service area of an existing water system? [_| YES [X] NO
[f yes, explain why you are unable to connect to the

system:

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 7. IRRIGATION/STOCKWATER/OTHER FARM USES

Irrigation

Total number of acres requested to be irrigated under this application = 400 ACRES
NOTE: Outline the area to be irrigated on your attached map.

Stockwater
List number and kind of stock: N/A

Is the proposed project for a dairy farm? [] YES [X] NO

Other Proposed Farm Uses
Describe all proposed uses: N/A

Family Farm Water Act (RCW 90.66):

Calculate the acreage in which you have a controlling interest, including only:

e Acreage irrigated under water rights acquired after December 8, 1977,
e Acreage proposed to be irrigated under this application, and
e Acreage proposed to be irrigated under other pending application(s).

Is the combined acreage under existing rights greater than 6000 acres? [ | YES [X] NO

Do you have a controlling interest in a Family Farm Development Permit? [ ] YES [X] NO

If yes, enter Permit No:

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Section 8. OTHER WATER USES

Hydropower
Indicate total feet of head N/A and proposed capacity in kilowatts:

Describe works:

Indicate all uses to which power is to be applied:

FERC License No:

Mining/Industrial Use
Describe use, method of supplying and utilizing water:N/A

Other Use

Section 9. WATER STORAGE

Will you be using a dam, dike, or other structure to retain or store water? [_] YES [X] NO
Are you proposing to store more than 10 acre-feet of water? [_] YES [ NO
Will the water depth be 10 feet or more? [ ] YES [ ] NO

If you answered yes to any of the above questions, please describe:

NOTE: If you will be storing 10 acre-feet or more of water and/or if the water depth will be 10 feet or more at the deepest point
and some portion of the storage will be above grade, you must also complete an Application for Permit to Construct a
Reservoir and a Dam Construction Permit and Application.

Section 10. DRIVING DIRECTIONS

Provide detailed driving directions to the project site:From Interstate 90, take exit 80, turn right onto Bullfrog Road

and follow signs to Suncadia

ECY 040-1-14 (Rev 03-2015) To request ADA accommodation including materials in a format for the visually impaired, call Ecology Water Resources Program
at 360-407-6872. Persons with impaired hearing may call Washington Relay Service at 711. Persons with speech disability may call TTY at 877-833-6341.
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Site Address: 770 Suncadia Trail Cle Elum, WA 98922
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Section 11. REQUIRED SIGNATURES

I certify that the information provided in this application is true and accurate to the best of my knowledge. I
understand that in order to process my application, I grant staff from the Department of Ecology access to
the site for inspection and monitoring purposes. Even though the employees of the Department of Ecology

may have assisted me in the preparation of the above application, all responsibility for the accuracy of the
information rests with me, the applicant.

Print Name Signature Date
(Applicant or authorized representative)

Print Name Signature Date
(Legal Owner or Part Owner Place of Use)

Print Name Signature Date
(Legal Owner or Part Owner Place of Use)

Please check the region in which the project is located:

*Submit your application to: Central Regional Office [ ] Eastern Regional Office
15 W Yakima Avenue, Suite 200 4601 N. Monroe Street
DEPARTMENT OF ECOLOGY | vyima WA 98902-3463 Spokane, WA 99205-1265
CASHIBRING SECTION (509) 575-2490 (509) 329-3400
PO BOX 47611
OLYMPIA, WA 98504-7611 | [] Northwest Regional Office [] Southwest Regional Office
3190 — 160" Avenue SE PO Box 47775
Bellevue, WA 98008-5452 Olympia, WA 98504-7775
(425) 649-7000 (360) 407-6300

Okancgan

#3.  Central

If you have questions about your
application, contact the Water Resources
program at the regional office in which
your project is located.

\  Pierce
— ! L‘Ter'zrs:m\‘,
Packc] Lows N

| Southwest

T =

Cowitz Skamana

A
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EXHIBIT | — Draft Trust Water Right Agreement
(Big Creek Water Rights for New Mitigated Water Right Permits)



Trust Water Right Agreement
between Washington Department of Ecology
and New Suncadia, LLC

(Big Creek)

DRAFT

This Trust Water Right Agreement is made and entered into asof the ___ day of
2015, by and between the Washington State Department of Ecology, State Trust Water
Right Program (“Ecology”) and New Suncadia, LLC (“Suncadia”).

RECITALS

A. Ecology is the trustee of the Yakima River Basin Trust Water Rights Program
(“Trust Water Rights Program”) as authorized under Chapter 90.38 RCW and Chapter
90.42 RCW.

B. Suncadia is the owner and developer of real property in Kittitas County referred
to in this Agreement as the “MPR and Bullfrog UGA properties.”

C. Suncadia is the owner of certain water rights from Big Creek more particularly
described and quantified in Exhibit A (“Water Rights”) such exhibit being attached hereto
and incorporated herein.

D. Suncadia’s Water Rights arise from Water Right Claim Number 00755, subject of
a Conditional Final Order in Washington v. Acquavella, et al., Yakima County Superior
Court Cause No. 77-2-01484-5.

E. Ecology issued reports of examination to transfer the purpose of use of the water
rights to instream flows and transfer the water rights into the State Trust Water Right
Program to offset the new use of water by Suncadia and third parties within the Yakima
River basin.

F. Ecology and Suncadia executed a Trust Water Right Agreement, dated ;
2015, detailing the roles and responsibilities of the parties.

G. Suncadia filed applications, Water Rights Tracking No. S4-35803 and G4-35804, for
a new water right permit relying on the Water Rights, and other water rights owned by
Suncadia as mitigation for the new use (“New Mitigated Water Right Permits”).

H. Suncadia wishes to place its Big Creek Water Rights into the Trust Water Right
Program as mitigation for the New Mitigated Water Right Permits, mitigate for water uses
established on the formerly appurtenant property as specified in the ___, 2015 Trust
Water Right Agreement, and mitigate for third parties.



I.  Subject to the terms of this Agreement and the Application, Ecology confirms that
it is willing, able and authorized to hold the Water into the Trust Water Rights Program
(“Water in Trust”) as provided for herein.

J. Ecology and Suncadia desire to complete the process to convey the water right
described in change authorization CS4-0755(A)CTCL and CS4-YRB02CCO0755@2 dated
May 10, 2002 to the Trust Water right Program.

AGREEMENT

Now, therefore, in consideration of the forgoing, the mutual covenants and undertakings
as hereinafter set forth, and other good and valuable consideration, the receipt of which
is hereby acknowledged, the parties hereto hereby agree as follows:

1. The purpose of this Agreement and the primary reason Suncadia is willing
to place the Water into the Trust is to provide a senior water right as off-setting mitigation
that will allow Suncadia to apply for and receive new groundwater withdrawal and surface
water diversionary permits for the MPR and Bullfrog UGA properties, mitigate for water
uses established on the formerly appurtenant property as specified in the _ , 2015
Trust Water Right Agreement, and mitigate for third parties. These new water rights will
be mitigated by way of a permanent designation of such portion of Suncadia’s beneficial
interest in the Water in Trust as reasonably required to ensure no impairment to TWSA
or other water right.

2. Within 30 days of the close of any appeal periods and no pending appeals,
Suncadia shall grant, execute, record and deliver quit claim deeds for each of the Water
Rights to Ecology. The term of this Agreement shall then be for so long as any portion of
the Water remains in the Trust (the “Term”).

3. Suncadia, or its assigns, shall monitor and measure streamflow for Big
Creek by installing, operating and maintaining a gage.

4. Ecology shall hold and manage the Water in Trust pursuant to chapters
90.38 RCW and 90.42 RCW and this Agreement as a part of the total water supply
available (“TWSA”) in the Yakima River. Ecology:

4.1 Shall take no position and make no assertions that the quantities and
beneficial use of the Water is other than as stated in Exhibit A.

4.2 Shall, in addition to the protections against relinquishment in chapters
90.38 RCW and 90.42 RCW, at all times during the Term manage, maintain, preserve and
protect for the benefit of Suncadia and its successors, designees and assigns all aspects
and attributes of the Water, including, but not limited to, the priority date, the total
diversionary right, instantaneous quantity, and annual consumptive quantity from
impairment, challenges, claims and relinquishment.



4.3 Except as provided herein or agreed to by the parties in a separate
agreement, Ecology shall not assess or charge Suncadia any costs or fees for maintaining
the Water in Trust.

5. In keeping with the purpose of this Agreement and as a material part of
the consideration for this Agreement upon which its execution is dependent:

5.1 Suncadia makes the following undertakings, representations and
warranties to Ecology:

5.1.1 New Suncadia, LLC is a Delaware limited liability company; owner
of the Water listed in Exhibit A, and duly authorized to enter into this Agreement.

5.1.2 Each individual executing this Agreement on behalf of Suncadia is
duly authorized to execute and deliver this Agreement.

5.1.3 Upon its full execution, this Agreement is binding upon Suncadia in
accordance with its terms.

5.1.4 Suncadia shall use best efforts to fully and timely perform the
obligations and actions contemplated by this Agreement.

5.2 Ecology makes the following undertakings, representations and warranties
to Suncadia:

5.2.1 Ecology is authorized and fully able to enter into and perform all its
obligations in this Agreement according to its terms.

5.2.2 Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement.

5.2.3 Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms.

5.2.4 Ecology shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement, and the obligations and
actions under this Agreement shall not be unlawfully withheld.

6. Except as provided in this Section, if any provision of this Agreement is
determined by a court of competent jurisdiction to be void or unenforceable for any
reason, the remaining provisions hereof shall remain in full force and effect. If a provision
hereof is determined to be void or unenforceable by a court of competent jurisdiction
and such provision was an essential part of the consideration given to support this
Agreement, then this instrument shall either be reformed by such court to ensure
fulfillment of the parties’ purposes herein or be rescinded in its entirety and equity done

In no event shall the termination of this Agreement alter or affect any Water previously
allocated for mitigation through permits granted relative to New Applications and water
budget neutral determinations.

6.4 Each party shall be responsible for their own costs associated with ending
the trust water right relationship in an orderly manner.



7. This Agreement may be assigned in whole or in part by Suncadia upon the
giving of written notice to Ecology. This Agreement is binding upon and inures to the
benefit of the parties to the Agreement as well as upon and to the benefit of their
respective heirs, personal representatives, assigns and other successors in interest.

8. Any notice or communication required by this Agreement between
Suncadia and Ecology shall be given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Department of Ecology
Central Regional Office
1250 West Alder Street
Union Gap, WA 98903-0009

To New Suncadia, LLC 770 Suncadia Trail
Cle Elum, WA 98922

With copies to: Mentor Law Group, PLLC
Attn.: Joe Mentor, Jr.
315 Fifth Avenue S., Suite 1000
Seattle Washington 98104
Telephone: (206) 838-7650
Facsimile: (206) 838-7655

10. If any party fails to exercise its rights under this Agreement, it will not be
precluded from subsequent exercise of its rights under this Agreement. A failure to
exercise rights will not constitute a waiver of any other rights under this Agreement,
unless stated in a letter signed by an authorized representative of the party and attached
to the original Agreement.

11. Amendments to this Agreement shall be in writing and signed by an
authorized representative of each of the parties.

12. The parties agree to defend the terms of this Agreement, including any
measures taken for its implementation.

13. This Agreement will be governed and enforced under the laws of the State
of Washington. Venue for any action arising under or related to this Agreement shall be
in Kittitas County, Washington.

This Agreement is executed as of the date first above written.

Signatures on the following page.



WASHINGTON DEPARTMENT OF ECOLOGY

By:

Tom Loranger

Manager

Water Resources Program
Date:

NEW SUNCADIA, LLC,
a Delaware limited liability company  By:

Paul Eisenberg,

By: Suncadia Operating Member, LLC Senior Vice President
a Delaware limited liability company, Date:
its managing member
By:
By: LDD Suncadia Manager, Inc., Gary Kittleson
a Delaware corporation, Vice President
its manager Date:




EXHIBIT A

(Suncadia’s Water Rights subject to this Agreement)

Water Right Authorization:

Source:
Current Use:
Period of Use:
Place of Use:

Points of Diversion:

Priority Date:

Annual Quantity:
(Consumptive Use)

Instantaneous Quantity:
(Cubic feet per second)

CS4-YRB02CC00755@2
CS4-YRN02CC00755@2

Big Creek

Instream Flows for Mitigation Purposes
May 1 to August 31

Within Big Creek downstream from the existing point
of diversion and Yakima River downstream of
confluence with Big Creek.

Existing diversion is located 1100 feet north and 750
feet east from the south quarter corner of Section 29,
within SW1/4SE1/4 of Section 29, T. 20N, R. 14 EW.M.

June 30, 1887

127.22 AF/yr




EXHIBIT J — Draft Trust Water Right Agreement
(Big Creek, Teanaway River, Swauk Creek and First Creek Water Rights)



Trust Water Right Agreement
between Washington Department of Ecology
and New Suncadia, LLC

Teanaway River, Swauk Creek and First Creek Water Rights

DRAFT

This Trust Water Right Agreement is made and entered into as of the ____day of
2015, by and between the Washington State Department of Ecology, State Trust Water
Right Program (“Ecology”) and New Suncadia, LLC (“Suncadia”).

RECITALS

A. Ecology is the trustee of the Yakima River Basin Trust Water Rights Program
(“Trust Water Rights Program”) as authorized under Chapter 90.38 RCW and Chapter
90.42 RCW.

B. Suncadia is the owner and developer of real property in Kittitas County referred
to in this Agreement as the “MPR and Bullfrog UGA properties.”

C. Suncadia is the owner of certain water rights from the Teanaway River, Swauk
Creek and First Creek, more particularly described and quantified in Exhibit A (“Water
Rights”) such exhibit being attached hereto and incorporated herein.

D. Suncadia’s Water Rights arise from Court Claim Numbers 02255, 01685, 00648,
and are subject of a Conditional Final Order in Washington v. Acquavella, et al., Yakima
County Superior Court Cause No. 77-2-01484-5.

E. Ecology issued reports of examination to transfer the purpose of use of the water
rights to instream flows and ultimately transfer the water rights into the State Trust Water
Right Program to offset the new use of water by Suncadia under the water management
plan and third parties within the Yakima River basin.

F. Ecology and Suncadia executed a Trust Water Right Agreement, dated XXXX
2015, detailing the roles and responsibilities of the parties.

G. Ecology and Suncadia desire to complete the process to convey the water rights
described in Exhibit A to Ecology’s Trust Water Right Program.

H. Subject to the terms of this Agreement, Ecology confirms that it is willing, able and
authorized to hold the Water Rights in the Trust Water Rights Program (“Water in Trust”)
as provided for herein.

AGREEMENT



Now, therefore, in consideration of the forgoing, the mutual covenants and undertakings
as hereinafter set forth, and other good and valuable consideration, the receipt of which
is hereby acknowledged, the parties hereto hereby agree as follows:

1. The purpose of this Agreement and the primary reason Suncadia is willing
to place the Water into the Trust is to fulfill conditions of water right changes CS4-
01724(A)CTCL, CS4-01724(B)CTCL, CS4-01724(C)CTCL, CS4-YRBO7CC01724@1, CS4-
YRBO7CC01724@2, and CS4-YRBO7CC01724@3, CS4-YRBO7CC01724@4, CS4-
YRB0O7CC01724@5, and CS4-YRBO7CC01724@6 which provide MPR and Bullfrog UGA
properties’ base water supply.

2. Suncadia and Ecology agree the Water Rights referenced in Exhibit A can
provide senior water right as off-setting mitigation for certain new or existing water uses
in accordance with the uses described below. The Water Rights may be used by Suncadia
or third parties for new and existing water uses. Suncadia or third parties may apply to
Ecology to receive approval for new ground water withdrawal, surface water diversionary
permits, or water budget neutral determinations within the Yakima River basin. If Ecology
determines the Water Rights adequately offset impacts to the Yakima River’'s Total Water
Supply Available (TWSA) as well as any local impairment concerns, Ecology will issue new
water right permits or water budget neutral determinations. These new water rights will
be mitigated by way of a permanent designation of such portion of Suncadia or a third
party’s beneficial interest in the Water in Trust as reasonably required to ensure no
impairment to TWSA or other water rights; provided that any portion of such mitigation
may also be provided by other means.

3. Within 30 days of executing this Agreement and the close of any appeal
periods and no pending appeals, Suncadia shall grant, execute, record and deliver quit
claim deeds for each of the Water Rights to Ecology therefore placing the Water in Trust.
The term of this Agreement shall then be for so long as any portion of the Water Rights
remain in the Trust (the “Term”).

4. Following the recording of the quit claim deeds, Suncadia and Ecology may
begin the process of designating parties to receive mitigation credit based upon the Water
in Trust. Suncadia may designate a temporary beneficial use for the portion of the Water
in Trust that is not yet assigned as mitigation credit for development activities as provided
in this agreement. The process for Suncadia to identify recipients of mitigation credit and
for Ecology to issue mitigated permits or water budget neutral determinations is as
follows:

4.1 Suncadia may propose or Suncadia may enter into a contract with a third
party to provide a portion of the Water in Trust as mitigation on such terms consistent
with this Agreement as Suncadia may elect. Suncadia or such third party shall make to
Ecology (or, if appropriate, to a water conservancy board) a request for determination of
water budget neutrality or application for water right permit mitigated by the Water in
Trust to appropriate surface or ground water at the desired location and for the intended
use and quantities, together with all regularly required supporting information.



4.2 Upon receipt of a complete request for determination of water budget
neutrality or application for water right permit, Ecology shall accept and timely process it
under RCW 90.03.260-.340 and Chapter 90.44 RCW utilizing such portion of the Water in
Trust together with any other proposed mitigation measures, shall reasonably offset the
impacts of such new withdrawal.

5. Suncadia, or its assigns, shall monitor and measure streamflow for any
tributary to the extent the Water in Trust from the tributary are used to mitigate for new
consumptive purposes by installing, operating and maintaining gages. The obligation to
monitor and measure streamflow and all of its related costs shall be fully assignable to
third parties relying on Water in Trust from the tributaries.

6. During the Term and in its capacity as a fiduciary, Ecology shall hold and
manage the Water in Trust pursuant to chapters 90.38 RCW and 90.42 RCW and this
Agreement as a part of the total water supply available (“TWSA”) in the Yakima River.
Ecology:

6.1 Shall take no position and make no assertions that the quantities and
beneficial use of the Water is other than as stated in the reports of examination
referenced in Exhibit A.

6.2 Shall, in addition to the protections against relinquishment in chapters
90.38 RCW and 90.42 RCW, at all times during the Term manage, maintain, preserve and
protect for the benefit of Suncadia and its successors, designees and assigns all aspects
and attributes of the Water, including, but not limited to, the priority date, the total
diversionary right, instantaneous quantity, and annual consumptive quantity from
impairment, challenges, claims and relinquishment;

6.3 Shall process all requests for determination of water budget neutrality or
applications for water right permit where portions of the Water in Trust is proposed as
mitigation and shall take all steps necessary to comply with any restrictions imposed by
other agreements to which Ecology may be subject, including, but not limited to
memorandums of agreement and groundwater moratoriums or subsequently enacted
water right processing rules;

6.4 Shall not assess or charge Suncadia any costs or fees for maintaining the
Water in Trust; provided that Ecology may charge third parties its regular costs and fees
for water right applications, assignments, transfers and investigations or costs
attributable to processing new water right applications or water budget neutral
determinations as provided under this agreement.

7. In keeping with the purpose of this Agreement and as a material part of
the consideration for this Agreement upon which its execution is dependent:

7.1 Suncadia makes the following undertakings, representations and
warranties to Ecology:



7.1.1 New Suncadia, LLC is a Delaware limited liability company; owner
of the Water Right listed in Exhibit A, and duly authorized to enter into this
Agreement.

7.1.2 Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement.

7.1.3 Upon its full execution, this Agreement is binding upon Suncadia in
accordance with its terms.

7.1.4 Suncadia shall use best efforts to fully and timely perform the
obligations and actions contemplated by this Agreement.

7.2 Ecology makes the following undertakings, representations and warranties
to Suncadia:

7.2.1 Ecology is authorized and fully able to enter into and perform all its
obligations in this Agreement according to its terms.

7.2.2 Each individual executing this Agreement on behalf of Ecology is
duly authorized to execute and deliver this Agreement.

7.2.3 Upon its full execution, this Agreement is binding upon Ecology in
accordance with its terms.

7.2.4 Ecology shall use its best efforts to fully and timely perform its
obligations and actions contemplated by this Agreement, and the obligations and
actions under this Agreement shall not be unlawfully withheld.

8. Except as provided in this Section, if any provision of this Agreement is
determined by a court of competent jurisdiction to be void or unenforceable for any
reason, the remaining provisions hereof shall remain in full force and effect. If a provision
hereof is determined to be void or unenforceable by a court of competent jurisdiction
and such provision was an essential part of the consideration given to support this
Agreement, then this instrument shall either be reformed by such court to ensure
fulfillment of the parties’ purposes herein or be rescinded in its entirety and equity done,
including the following: 8.1 Suncadia shall identify all in-process designhation
agreements and inform Ecology of their status. Suncadia shall not make representations
regarding in-process designations and shall in each instance work with Ecology to
determine whether an assignment should be completed. If Ecology agrees, the request
for determination of water budget neutrality, applications for water right permit or
assignment requests will be completed promptly in accordance with applicable policies,
rules, and law.

8.2  Ecology shall promptly convey to Suncadia or designee the portion of the
Water in Trust not yet designated and assigned as mitigation for individual ground water
and surface water permits. If any reserve has been set aside to address uncertainty
associated with the then-existing mitigated permits, Ecology will retain such reserve until
it is either assigned to individual permits or Ecology determines some or all of the reserve



is unnecessary. Any reserve not needed shall be promptly conveyed by Ecology to
Suncadia.

8.3 Each party shall be responsible for their own costs associated with ending the trust
water right relationship in an orderly manner.

8.3 Pursue any other remedy now or hereafter available.

8.4 In no event shall the termination of this Agreement alter or affect any
Water in Trust previously allocated for mitigation through permits granted relative to
New Applications and water budget neutral determinations.

9. This Agreement may be assigned in whole or in part by Suncadia upon the
giving of written notice to Ecology. This Agreement is binding upon and inures to the
benefit of the parties to the Agreement as well as upon and to the benefit of their
respective heirs, personal representatives, assigns and other successors in interest.

10. Any notice or communication required by this Agreement between
Suncadia and Ecology shall be given to the addresses set forth below:

To Ecology: Water Resources Section Manager
Washington Department of Ecology
Central Regional Office
1250 West Alder St
Union Gap, WA 98903-0009

To New Suncadia, LLC 770 Suncadia Trail
Cle Elum, WA 98922

With copies to: Mentor Law Group, PLLC
Attn.: Joe Mentor, Jr.
315 Fifth Avenue S., Suite 1000
Seattle Washington 98104
Telephone: (206) 838-7650
Facsimile: (206) 838-7655

11. If any party fails to exercise its rights under this Agreement, it will not be
precluded from subsequent exercise of its rights under this Agreement. A failure to
exercise rights will not constitute a waiver of any other rights under this Agreement,
unless stated in a letter signed by an authorized representative of the party and attached
to the original Agreement.

12. Amendments to this Agreement shall be in writing and signed by an
authorized representative of each of the parties.



13. The parties agree to defend the terms of this Agreement, including any
measures taken for its implementation.

14. This Agreement will be governed and enforced under the laws of the State
of Washington. Venue for any action arising under or related to this Agreement shall be
in Kittitas County, Washington.

Signatures on the following page



This Agreement is executed as of the date first above written.

WASHINGTON DEPARTMENT OF ECOLOGY

By:

Tom Loranger

Manager

Water Resources Program
Date:

NEW SUNCADIA, LLC,
a Delaware limited liability company  By:

Paul Eisenberg,

By: Suncadia Operating Member, LLC Senior Vice President
a Delaware limited liability company, Date:
its managing member
By:
By: LDD Suncadia Manager, Inc., Gary Kittleson
a Delaware corporation, Vice President
its manager Date:




(Water Rights subject to this Agreement)

EXHIBIT A

Table 1 - Tributary Applications for Change

Court
Claim  Claimant  Priority Qi Qa Irrigated  Period of
Application No. No. Name Date Source  (cfs) (AF/yr) Acres Use
CS4-00648(A)CTCL 00648  FCWUA ?80;72’ CFI’l;ZE\ 0.78 112.1 2342 ’]"Sp“l 1-Oct
CS4-YRBO4CC00648 00648  FCWUA 11\1;7“72’ CF :;ZL 1.56 239.9 46.48 ’1*5‘” il 1-Onk
CS4-00648(B)CTCL 00648  FCWUA Jl‘g'éel L gr';:; 1.82 278.83 54.65 f‘spnl O
CS4-YRBO4CCO0648@1 00648  FCWUA {‘;‘; L cFr';i 3.64 54227 108.45 ‘;\5"“1 Ot
First Creek Subtotal: 7.8 1,173.1 233

CS4-01685(C)CTCL 01685  Hartman {;23830 S‘C‘:’::lf 028 50 6.67 ?Sp“l b0t
CS4-YRBO4CCO1685@! 01685  Hartman {‘g‘;‘;”’ SC‘:’:;‘(‘ 0.57 100 13.33 ?Sp”' R

Sept 20, Swauk - April 1-Oct
(CS4-01685(D)CTCL 01685  Hartman B Gl 1.07 187.5 25 .
CS4-YRBO4CCO1685 01685  Hartman BEpL0, Ak 213 375 50 April 1-Oct

1889 Creek 15

Swauk Creek Subtotal: 4.05 712.5 95

CS4-02255 (A) CTCL 02255  Walker Jl‘;'; 30, Te;'i‘jgvray 0.42 113.73 21 ’]";“y leoept
CS4-YRB03CC02255 02255  Walker {‘;‘;330’ Te;‘i’jgay 0.84 22747 420 11‘45‘“’ I-Sept
C84-02255(B)CTCL 02255  Walker 1‘;‘;‘; 30, Te;?ﬁ;‘;ay 0.47 12633 2333 ll\’;ay 136t
CS4-YRBO3CC02255@1 02255  Walker {‘é‘;‘;m Te;‘;‘j;:ay 0.93 252.67 46.67 Ilwsay I-Sept
CS4-02255(C)CTCL 02255  Walker {‘;‘;‘; 30, Teﬁ?jg‘r’ay 0.03 72 133 I;’;ay I-Sept
YRB03CC02255@2 02255  Walker June 30; Teamoy 5.5z 14.4 267 May 1-Sept
TRBILLL g2 0 1883 River 15
C$4-02255(D)CTCL 02255  Walker {‘;'(‘)%30’ Te;?j;ay 0.23 61.2 1133 11\/;ay I-Gept
CS4-YRBO3CC02255@3 02255  Walker {1;2%30, Te;‘i‘\‘j;‘r'ay 0.45 1224 2267 11\45ay 1-Sept
CS4-02255(E)CTCL 02255  Walker {‘;‘;;30’ Te;'i‘j;"r'ay 0.09 23.04 427 ?’;ﬁy I-ept
CS4-YRBO3CC02255@4 02255  Walker {1;;;%30, Te;'i‘j;_ay 0.17 46.08 8.53 1]v§ay 1-Sept
CS4-02255(F)CTCL 02255  Walker {‘;’;‘;30’ Te;?j:”ray 0.03 72 1.33 Il\/gay e
CS4-YRB03CC02255@5 02255  Walker {‘;’;‘;30’ Teg'i’j;ay 0.05 14.4 2,67 ?’;‘"‘y L-Sept

Teanaway River Subtotal: 3.76 1,016.12 187.8




Attachment 6

Description of the current use of water rights for the Suncadia Resort,
Bullfrog Flats UGA and other water rights owned by New Suncadia, LLC.



The current use of the water rights for the Suncadia Resort, Bullfrog Flats UGA and other
water rights owned by New Suncadia, LLC:

Water Right Source Qa (CU) Use

Yakima River and Cle Elum River 1,161.71 AF/yr Suncadia Resort (water rights
owned by the Suncadia Water
Company LLC)!

Yakima River and Cle Elum River 118.99 AF/yr Bullfrog Flats UGA (in accordance
with FEIS and other agreements)?

Water Rights held for Mitigation Purposes 1,173.62 AF/yr Held in the State Trust Water

from the Yakima River, Cle Elum River, Big Right Program, in accordance
Creek, Teanaway River, First Creek and with the Agreement between
Swauk Creek Ecology and New Suncadia

(2015) for mitigation as provided
therein, and agreements with City
of Roslyn?

! Water Right Certificate Nos. S4-83611-J, S4-83612-J and S4-85226-J as well as Surface Water Permit No. S4-35803 and
Groundwater Permit No. G4-35804.

2 Water Right Certificate Nos. S4-84111-J, S4-84110, and S4-85228-J

3 Water Right Certificate Nos. S4-85193-J, S4-85196-J, S4-84770-J, S4-84771-J, S4-85211-J, S4-85210-J, S4-83916-J, S4-
83893-J, S4-85212-J, S4-85213-J, S4-85214-J, S4-85215-J, S4-85216-J, S4-85217-3, S4-83717-J3, S4-83718-J, S4-83719-J, S4-
83767-J, S4-83765-J, S4-83766-J, S4-85207-J, S4-85208-J, S4-83574-J, S4-83607-J and S4-85099-J.
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