DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF CLE ELUM,
TRENDWEST INVESTMENTS, INC. AND TRENDWEST PROPERTIES, INC.
RELATING TO THE DEVELOPMENT OF REAL PROPERTY LOCATED WITHIN
THE CLE ELUM URBAN GROWTH AREA, COMMONLY KNOWN AS THE
“BULLFROG UGA”

. 78 @ :
This Development Agreement is entered into this D0 day o %, 2002, by and
between TRENDWEST PROPERTIES, INC., a Washington corporation, TRENDWEST
INVESTMENTS, INC., a Washington corporation, (hereafter, collectively, “Trendwest”) and the
City of Cle Elum, a Washington municipal corporation, (hereafter “City”), pursuant to the
authority of RCW 36.70B.170 - 210. Trendwest and the City are collectively referred to as the
“Parties.”

RECITALS

Al The State Legislature has specifically authorized the negotiation and execution of
Development Agreements, pursuant to RCW 36.70B.170 - 210, where appropriate to
provide additional land use approval and mitigation certainty, especially for larger-scale
‘developments intended to be constructed as a unified whole, but over a period of several
to many years. These agreements may be executed before or after annexation has

occurred.

B. Trendwest Properties, Inc. proposes to develop certain real property, located in
unincorporated Kittitas County, but within an area that has been designated as the City of
Cle Elum Urban Growth Area, more fully described as attached to this Agreement as
ATTACHMENT A (hereafter, the “Trendwest UGA Property”).

C. Trendwest Investments, Inc. is the owner of the Trendwest UGA Property. By their
signatures appearing below, Trendwest Investments, Inc. and Trendwest Properties, Inc.
expressly approve and commit to all of the provisions of this Agreement.

D. On July 26, 2000, the Parties entered into a Preannexation Agreement relating to
annexation, provision of public facilities and services, and general development
requirements for the Trendwest UGA Property. That agreement provided for, among
other things, preparation of a subarea plan and zoning regulation to apply to the
Trendwest UGA Property as a condition of and prior to annexation of the Trendwest
UGA Property to the City. That Preannexation Agreement further described the
anticipated types and intensities of land uses expected for the Trendwest UGA Property
(the “Trendwest UGA Development™) and required that no such urban development
should occur until after the Trendwest UGA Property was annexed.

E; On December 4, 2000, Trendwest, the Washington Department of Fish and Wildlife and
the Yakama Nation entered into a Cooperative Agreement addressing certain fish and
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wildlife impact issues and imposing certain restrictions on development and certain
obligations for habitat acquisition and protection (the "Cooperative Agreement").

On September 19, 2001, Trendwest and RIDGE, a Washington nonprofit corporation,
entered into a Settlement Agreement addressing certain development restrictions and
other obligations regarding both the Trendwest MountainStar Master Planned Resort (the
"Trendwest MPR Property" or "MPR") and the Cle Elum UGA (the "RIDGE Settlement

Agreement").

On June 19, 2001, the Parties entered into an Agreement Relating to Water Supply for
Bullfrog Flats UGA. The terms of that agreement govern transfer of water rights
necessary to serve the Trendwest UGA Property.

On June 19, 2001, the Parties entered into a Water Supply System Project Development
Agreement that addresses the requirements for and contributions towards construction of
a new Water Supply System to serve the City of Cle Elum, the Town of South Cle Elum,
the Trendwest MPR Property, and the Trendwest UGA Property. The terms of that
Water Supply System Project Development Agreement govern provision of water supply
infrastructure to the Trendwest UGA Property.

The Parties are currently negotiating a cost allocation agreement for a new Regional
Wastewater Treatment facility that will serve the City of Cle Elum, the Town of South
(le Elim, the City of Roslyn, the Trendwest MPR Property and the Trendwest UGA
Property. When executed, that agreement will govern provision of wastewater collection
and treatment infrastructure to the Trendwest UGA Property.

The proposed development of the Trendwest UGA Property is expected to occur over a
period of ten or more years, depending on market conditions, demand and other factors.
The proposed development will require expansion of various City facilities and services
necessary to serve this new development. Because the City has adopted a policy that
existing City residents, taxpayers, and rate payers should not bear any additional financial
burden to expand facilities and services necessary to serve new development, it is
appropriate to require Trendwest and its proposed UGA Development to bear those costs.
Many of these facility and service expansions will require significant up-front
expenditures by Trendwest, even though the actual Trendwest development generating
the facility and service demand may not be constructed at the same time as the facility
and infrastructure improvements and costs are required. It is appropriate to enter into a
Development Agreement establishing uses, applicable development standards and vested
rights in exchange for the required upfront commitments for infrastructure and services.
Trendwest would not undertake urban development of the Trendwest UGA Property
without the assurances provided through this Agreement.

There are advantages to the City of Cle Elum to consider development of the entire
Trendwest UGA Property in a single, upfront, master planned review process in contrast
to review of individual development of individual parcels on a piecemeal basis. Among
other advantages, this allows the City to consider community-wide issues such as the
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overall mix of uses, adjacent land use compatibility issues, buffering, open space and
sensitive areas planning, community integration, overall transportation and circulation
patterns, and cumulative facility and service needs for the long term. Consideration of
these issues is more difficult on a parcel-by-parcel or individual development-by-
development approach. This master planned approach and the duration of the projected
project development justifies this Development Agreement approach and the longer term
commitments by both the City and Trendwest contained herein.

Trendwest is now desirous of proceeding with the annexation and development approvals
for the Trendwest UGA Property, consistent with the framework identified in the

Preannexation Agreement.

The City has conducted the following environmental review of the proposed UGA
Development:

1. On February 22, 1999, Kittitas County issued a SEPA determination of
significance and commenced scoping and preparation of an EIS, and the City
participated as co-lead agency pursuant to a 5-party SEPA lead agency agreement.

2. InJanuary 2001, Kittitas County withdrew from the SEPA co-lead agency
agreement since, pursuant to the Preannexation Agreement, Trendwest was no
longer pursuing the option of master planned development within the County.

3. On March 23, 2001, the City published a Draft Environmental Impact Statement
(“DEIS") for the proposed UGA subarea plan and Development Agreement. That
DEIS, at pages 1-6, incorporated, by reference, various analyses contained in a
separate environmental impact statement issued by Kittitas County on April 10,
2000, for Trendwest's proposed MPR Development.

4. The City held public hearings on the DEIS on April 18, 2001, and April 25, 2001. °

5 The City received public comment on the DEIS from March 23, 2001 until May
7, 2001.

6. On March 18, 2002, the City published a Final Environmental Impact Statement
("FEIS") for the proposed UGA subarea plan, zoning, Planned Mixed Use Master
Site Plan (the "Master Site Plan" or “MSP”) and Development Agreement.

The City and Trendwest have, to date, entered into several separate memoranda or
agreements, addressing various aspects of the proposed UGA Development, including the

following:
Document Name Date Executed

Authorization to Proceed with UGA Study March 10, 1998
Bullfrog UGA Phase II Proposal September 15, 1998
3
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Document Name

Phase IT Authorization to Proceed

Memorandum of Understanding

Agreement for Professional Services

Staffing Agreement

General Services Approval Letter

City Administrator Commitment Letter

Budget for Ongoing Work

Fiscal Study Proposal

Agreement for EIS Review and for EIS Consultant
Services _

Fiscal Study Approval Letter

Conditions for funding City Administrator position
over a 3-year period Letter

Mediation and Arbitration Agreement

Agreement for Payment of
Professional/Staff/Consultant Services

Planner Position Proposal

Planner 3-year Funding Commitment Letter

Planner Payment Agreement

Pre-Annexation Agreement

Agreement Regarding Water Supply for the
Bullfrog Flats UGA

Water Supply System Project Development
Agreement :

Restated and Amended Agreement for Payment of
Professional, Staff and Consultant Services
(Repealing all or portions of other funding
agreements.)

Date Executed
October 6, 1998
April 13, 1999
May 25, 1999
July 20, 1999
August 2, 1999
August 20, 1999
September 30, 1999
October 25, 1999
November 2, 1999

November 9, 1999
November 23, 1999

December 7, 1999
December 22, 1999

January 13, 2000
January 14, 2000
March 14, 2000
July 26, 2000
June 19, 2001

June 19, 2001

August 27, 2002

Trendwest submitted a Notice of Intention to Annex the Trendwest UGA Property on
May 18, 2000 (the "10% Petition"). The City Council met and voted by motion to accept
Trendwest's 10% Petition on June 27, 2000. Trendwest and the City entered into a
Preannexation Agreement regarding the Trendwest UGA Property on July 26, 2000. On
March 14, 2002, the Washington State Supreme Court ruled that the petition method of
annexation was unconstitutional in Grant County Fire Protection District #5 v. City of

4
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Moses Lake. While a petition for reconsideration is still pending before the Supreme
Court, as of the date of this Agreement, no decision has been issued on that motion. As
such, the Parties now intend to proceed with annexation pursuant to the election method,
as authorized by RCW 35.13. Pursuant to RCW 35.13.015, Cle Elum City Council

Resolution No. was adopted on August 27, 2002, calling for an annexation
election and authorizing filing of a Notice of Intention with Kittitas County Boundary
Review Board.

P The Cle Elum Planning Commission conducted its review and on January 23, 2002, made
its recommendation on a proposed Bullfrog Subarea Plan and Planned Mixed Use Zoning
Ordinance ("PMU Zoning"). The City Council held the first of two public hearings on
the proposed subarea plan and PMU Zoning on February 19, 2002, and the second
hearing on August 27, 2002. Once adopted, this planning and zoning will take effect
immediately upon annexation of the Trendwest UGA Property.

Q. The Cle Elum Planning Commission has also conducted its review, solicited public
comment and made its recommendation on a proposed Master Site Plan, together with
recommended Conditions of Approval for the Trendwest UGA Property, pursuant to the
procedures and criteria contained in the PMU Zoning. That recommendation, together
with suggested Conditions of Approval was passed on May 15, 2002, and is pending
before the City Council, ready for action after annexation of the Trendwest UGA

Property has been completed.

R On August 27, 2002, the City Council held a duly noticed public hearing to receive
comments on this proposed Development Agreement, pursuant to the requirements of
RCW 36.70B.200.

NOW, THEREFORE, in consideration of the mutual promises, covenants and
provisions set forth herein, the receipt and adequacy of which consideration is hereby
acknowledged, the Parties agree as follows:

AGREEMENT

1. Effective Date and Duration of Agreement

1.1  This Agreement shall take effect immediately upon its adoption by the City
Council and execution by all parties, provided that the time periods specified in
this Agreement shall be tolled pending any appeals of the City's land use
decisions necessary to commence development and pending any delays in receipt
of approvals or appeals of any state or federal approvals necessary to commence
development, including but not limited to, water rights decisions by the
Department of Ecology, all as further described in Subsection 5.2 below.

12 The Applicable Law to which this development vests pursuant to the terms of this
Agreement shall be the Conditions of Approval, attached to this Development

5
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2.

Agreement as ATTACHMENT B, the Development Standards approved as an
attachment to the Conditions of Approval, and, if not, addressed therein, the City
plans, policies, rules and regulations in effect on the date the City Council
approves this Development Agreement, as indicated by the date the resolution or
ordinance approving the Development Agreement is passed by the City Council,
except as provided in Section 3.1 below.

1.3 Subject to the potential default and/or termination provisions of Section 10 below,
this Agreement shall be valid for a period of 15 years from the date it takes effect.
At the end of that period the Trendwest UGA Property shall be subject to all
policies, plans, rules, and regulations in effect for the City generally, whether they
have been adopted since the effective date of this Agreement or not, and nothing
shall prevent the City from adopting whatever subsequent policies, plans, rules, or
regulations it deems are in the public interest for the City of Cle Elum as a whole.

Description of Approved Development

2.1 By execution of this Agreement Trendwest agrees to annex the Trendwest UGA
Property to the City of Cle Elum and, upon annexation, the City agrees to permit
construction of the proposed Trendwest UGA Development, including all of the
land uses and intensities described in this Agreement and the Conditions of
Approval. The City’s approval shall be subject to all of the terms and conditions
contained in ATTACHMENT B, including all of the attachments thereto.

Vesting

3.1 As defined in Section 1.2 above, the Trendwest UGA Development shall vest to
all future City reviews and approvals necessary to construct the development and
shall be subject to the Applicable Law, with the following exceptions:

3.1.1 All Trendwest UGA Development shall be subject to the Uniform
Building Codes (including electrical, fire, earthquake, and other similar
uniform construction codes) in effect on the date a complete application
for the particular construction or building permit is submitted to the City.

3.1.2 The City’s authority to require additional SEPA review and potential
mitigation in connection with applications for subsequent development or
construction approvals shall be as more fully described in the Subsequent
SEPA Review Subsection 6.5 below.

3.1.3 Other laws, rules, or regulations deemed by the City as necessary to
impose as the only reasonable method to address a public health or safety

concerm

3.1.4 Any additional rules, requirements, or mitigation measures determined
reasonably necessary to avoid a decision by a state or federal

administrative agency, or a court of competent jurisdiction, that the City

Exhibit C-09 CITY000006



unlawfully failed to comply with the Endangered Species Act or other
state or federal laws or regulations in approving subsequent development
or construction permits.

3.1.5 Any requirement or new regulation which the City reasonably believes in
good faith is necessary to avoid a decision by a state or federal
administrative agency, or a court of competent jurisdiction, that the City's
eligibility for funding, grants, program eligibility, or other resources
sought by the City would be impaired (for example, if approval of any
portion of the development would prohibit the City from being eligible
under the National Flood Insurance Program or result in higher premium
rates to the City or its property owners).

3.1.6 Any requirements imposed by a state or federal statute or regulation that
would impose cumulative standards for compliance on an area-wide basis,
such as, by way of illustration only, new water quality standards that
might change stormwater and/or sewage treatment requirements.
Additional requirements under this Subsection shall only be to the extent
necessary to address Trendwest’s proportionate share of such area-wide
standards.

/3;??\ Any taxes or fees that may be adopted in the future that are imposed on a
city-wide or larger area basis and that are not designed to fund
infrastructure, facilities, or services that are specifically funded in the
mitigation measures contained within the Conditions of Approval, except
that Trendwest shall be given an appropriate credit against such tax or fee
for the specific mitigation measures contained in the Conditions of
Approval and this Agreement or, in the case of fiscal impact mitigation,
any such tax or fee shall be appropriately accounted for in assessing any
necessary government facilities and services shortfall or mitigation, as
more fully discussed in Condition 98.

3.1.8 The Trendwest UGA Development shall be subject to a revised
subdivision ordinance substantially similar to the draft ordinance dated
that is currently being reviewed by the City Planning
Commission and City Council, provided that if there are any
inconsistencies between the Development Standards attached to the
Conditions of Approval and this new subdivision ordinance, the
Development Standards and the Conditions of Approval shall control.

3.1.9 The Trendwest UGA Development shall be subject to a new hazard tree
ordinance, as described in Condition 55, any new City-wide water
conservation measures as described in Condition 63 and supplemental fire
safety recommendations as described in Condition 109.

3.2  The City’s ability to impose new requirements or modifications pursuant to the
provisions of Subsection 3.1 above shall be limited to the minimum necessary to

7
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3.3

3.4

3.5

Exhibit C-09

avoid the consequence or address the requirement described in each Subsection.
The City further agrees to advise and consult with Trendwest when the City
believes any such circumstances arise. The Parties agree to resolve any disputes
arising out of this section following the dispute resolution procedures provided for
in the Mediation and Arbitration Agreement dated December 7, 1999 attached to
the Conditions of Approval as ATTACHMENT 3.

The provisions of this Section notwithstanding, the Parties agree that the City may
impose additional mitigation requirements determined necessary in response to

the traffic monitoring provisions of Condition 92 or any government facility and
service impact monitoring identified in Conditions 95-103.

This Section and this Agreement are intended to implement the vesting provisions
of RCW 36.70B.170 — 180, and nothing herein is intended to address or in any
way modify other existing state or federal rules or court decisions regarding
vested rights under Jaws adopted by jurisdictions other than the City, including
state or federal laws or regulations.

Except as otherwise specifically set forth in this Agreement, the City shall not
apply to the Trendwest UGA Property any ordinance, resolution, rule, regulation,
standard, directive, condition, or other measure (hereafter, “City Law”™) that is in
conflict with the Applicable Law described in Section 1.2 above, or that reduces
the rights provided by this Agreement, unless agreed to by Trendwest in writing
or imposed pursuant to one of the acknowledged exceptions identified in this
Section 3. Without limiting the generality of the foregoing, any City Law shall be
deemed to conflict with the Applicable Law if it would accomplish any of the
following results either directly, or through subsequent development reviews and
approvals and related conditions of such approvals:

3.5.1 Limits or reduces the density of the Trendwest UGA Development;

3.5.2 Changes any land use designation or permitted use of any sub-planning
area within the Trendwest UGA Property;

3.5.3 Limits or controls the location of buildings, structures, clearing, grading,
or other improvements on the Trendwest UGA Property in a manner that
is inconsistent with or more restrictive than the limitations in the
Applicable Law;

3.5.4 Limits or controls the availability of public utilities, services or facilities,
or any privileges or rights to public utilities, services, or facilities for the
Trendwest UGA Development inconsistent with the Conditions of
Approval and the terms of the Agreement Relating to Water Supply for
Bullfrog Flats UGA dated June 19, 2001, and the Water Supply System
Project Development Agreement dated June 19, 2001, except in the case
of public health and safety emergency; provided that nothing in this
Agreement shall limit the authority of any public utility, service, or facility
provider that is not a party to this Agreement to require anything legally

8
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necessary and appropriate prior to a commitment to or provision of such
utilities, facilities and/or services; and provided further that the Parties
agree that the terms of any Regional Wastewater Treatment or Service
Agreement, once executed, will govern the provision of wastewater
service;

3.5.5 Requires the issuance of additional permits or approvals by the City other
than those required by the Applicable Law;

3.5.6 Limits the processing of applications for, or the obtaining of, subsequent
development approvals, unless reasonably necessary to address a public
health and safety issue.

Phasing

4.1  The Parties agree that Trendwest may proceed with development of the
Trendwest UGA Property according to whatever phasing or parcel development
Trendwest, in its sole discretion, deems appropriate, provided that the Phasing ﬂ”“ a
requirements of Condition 12 are satisfied. .-_-m Cole . 12

4.1.1 Trendwest shall not be obligated to construct all of the public facilities et comnfrd
required by the Conditions of Approval or make all of the public facility
and service contributions described in the Conditions of Approval prior to
final plat approval for the Master Plat described in Section 5, provided that
the Final Master Plat shall contain a note reflecting the public facility and
service obligations of the Conditions of Approval prior to or concurrent
with subsequent platting or development and provided further that,
consistent with the transfer of obligation provisions of Section 9,
Trendwest or its approved successors shall be obligated to construct such
access and utilities as are necessary to serve any of the parcels in the
Master Plat prior to final plat approval for such parcels.

4.1.2 The Conditions of Approval and the Development Standards attached to
this Agreement specify the circumstances under which Trendwest may
post a bond or other security to satisfy a portion of its obligations pursuant
to this Section.

4.1.3 Additional requirements regarding water supply and treatment are found
in separate agreements between the City and Trendwest as follows:

Document Name Date Executed
Agreement Relating to Water Supply for June 19, 2001
Bullfrog Flats UGA
Water Supply System Project Development  June 19, 2001
Agreement
9
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4.2

4.1.4 The Parties agree that developing a mix of uses throughout the
development of the Trendwest UGA Property is a desirable objective and
Trendwest shall diligently strive to market and develop the property to
facilitate this objective as much as is feasible.

With the exception of the requirements of Subsection 4.1, and the requirements
for commencing development, pursuant to Section 5, the Parties agree that the
Trendwest UGA Development can proceed at whatever pace or phasing the
property owner deems appropriate, based on market conditions, financing, or
other private considerations.

- Commencement of Development

5.1

5.2

Exhibit C-09

As the next City approval step after annexation, after issuance of MSP Approval
pursuant to the PMU Zoning, and prior to any construction activity or any sale or
lease of any portion of the Trendwest UGA Property, Trendwest shall file a
preliminary plat application with the City to create the parcels of land within the
Trendwest UGA Property as generally shown on Attachment 1 to the Conditions
of Approval (hereafter, the “Master Plat”). The Master Plat may be submitted in
phases, as long as the First Phase submittal contains sufficient engineering and
site planning information for the City to adequately determine the feasibility of
providing facilities and services to the entire development. No preliminary plat or
binding site plan creating individual building lots shall be processed until after the
City has reviewed and approved the Master Plat or applicable phase. The Master
Plat shall identify what access and utility infrastructure is necessary to serve each
individual parcel within the Master Plat, for purposes of determining the
infrastructure phasing requirements described in Section 4 above. These Master
Plat infrastructure obligations shall be the responsibility of the Master Plat
applicant, and shall not be transferred to individual parcel or lot owners, as
described more fully in Section 9 below. The City and the applicant shall strive,
as part of the Master Plat Approval, to identify which conditions and mitigation
measures from the Conditions of Approval apply to which parcels in the Master
Plat to facilitate the Transfer of Obligations provisions of Section 9 below. After
approval of this initial Master Plat, the property owner may submit preliminary
plats or binding site plans for the individual land use parcels, creating individual
building lots, consistent with the requirements of the Conditions of Approval,
provided the final Master Plat shall be recorded prior to recording any other
individual parcel final plat or final binding site plan. Trendwest may submit an
application for a preliminary plat for one or more of the Master Plat parcels at the
same time as application for the Master Plat and both plats may be reviewed and

processed concurrently.

Trendwest shall file a complete application for the preliminary Master Plat

described in Subsection 5.1 above within 2 years from the Effective Date of this (O !3‘5’/ 0"
Agreement, and shall submit the necessary application(s) and commence

construction of the first phase or subphase of the UGA Development within 2

1‘3’“‘”’9 (fc”"“
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years after obtaining the Master Plat described in Subsection 5.1; provided that
these start requirements shall be tolled during the pendency of any administrative
or judicial appeal of the MSP Approval pursuant to the PMU Zoning, the City’s
adoption of the subarea plan or zoning for the UGA, the City’s annexation of the
Trendwest UGA Property, or any of the water rights decisions or permit decisions
identified in ATTACHMENTS 3 and 4 that are required to commence construction of
the water and sewer utilities identified in the Conditions of Approval as necessary
to serve the UGA Development. Once a preliminary plat or binding site plan has
been issued by the City, such approvals shall be valid for 5 years with possible
one-year extensions, or, if such term would exceed the term of this Agreement,
then for the time provided by the applicable section of the RCW or City
ordinance. Building permits shall be subject to the duration provisions of the
applicable section of the RCW, City ordinance and/or UBC. Failure to commence
the applications specified in this Section in the timeframes required, as may be
tolled, shall constitute grounds for default and possible termination as described in
Section 10.

Subsequent Development Approvals and SEPA Review

6.1

6.2

6.3

6.4

Exhibit C-09

As required by the Cle Elum Municipal Code (hereafter “CEMC”), development
of the Trendwest UGA Property will require additional development review
and/or construction permit reviews and approvals prior to commencing any
construction activity on site (“Subsequent Approvals”). The Parties agree to
follow the review and decision making procedures of the CEMC, including, but
not limited to CEMC 17.100 (Ordinance No. 1139, Procedures Ordinance), and
CEMC 17.76 (Site and Design Review), for all such Subsequent Approvals

All Subsequent Approvals shall be subject to the vesting provisions of Section 3
above and this section.

The Parties agree that the Conditions of Approval, as will be incorporated into the
PMU Zoning approval, provides the desired level of initial definition and
certainty to the Trendwest UGA Development, sufficient for both parties to make
the level of commitment contained in this Agreement. However, the Parties
acknowledge that modifications to the Master Site Plan are likely to occur during
the buildout of the Trendwest UGA Property to achieve a number of mutually
desirable flexibility objectives, including but not limited to: incorporating new
information; responding to changing community and market needs; encouraging
reasonably priced housing; responding to changes in technology or patterns of
living and working; and encouraging modifications that provide comparable
benefit or functional equivalence with no significant reduction of public benefits,
environmental protection, or increased material cost to the Trendwest UGA
Development (collectively, the “Flexibility Objectives”).

The Conditions of Approval attached to this Agreement and as incorporated into
the PMU Zoning approval shall govern all Subsequent Approvals. For each
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Subsequent Approval, the proponent shall include in the application materials a
statement of compliance describing how the proposed development is consistent
with all of the Conditions of Approval. This statement shall be reviewed by the
City Planner, who shall transmit in accordance with Ordinance No. 1139 a
proposed finding of compliance or noncompliance to the relevant Subsequent
Approval decision maker before that Subsequent Approval decision is made. This
finding shall be given substantial weight by the relevant City decision maker as he
or she makes their decision on the Subsequent Approval. A Subsequent Approval
shall not be granted if it is determined by the relevant City decision maker to be
inconsistent with any of the provisions or requirements of the Conditions of
Approval, unless a Minor Modification or a Major Modification is approved as
part of that review process as follows:

6.4.1 A Minor Modification to the proposed development from that specified in
the Conditions of Approval may be approved by whatever City decision
maker is responsible for the particular Subsequent Approval as part of that
decision maker’s review process, provided the proposed Minor
Modification is consistent with the overall scope and intent of the
Conditions of Approval, is determined to be appropriate to accomplish the
Flexibility Objectives described in Subsection 6.3 above and meets the
following criteria:

6.4.1.1 The proposed modification does not include residential densities,
commercial floor area ratio, or total units, or square footages that
exceed the ranges specified in the Conditions of Approval for-that
particular sub-planning area(s). Provided, however, if the
proposed modification includes a demonstration that any variation
from the limitations in the particular sub-planning area(s) can be
accommodated by an increase or decrease in another sub-planning
area, if the modification approval includes a condition requiring
accommodation of this change in the other affected sub-planning
area(s) and if the City determines that this change is consistent
with the overall intent of the Conditions of Approval, then the City
may approve a minor modification outside the ranges specified in
the PMU Zoning Approval.

6.4.1.2 The proposed modification does not result in a reduction in the
amount of open space provided in the Conditions of Approval for
the particular sub-planning area(s). Provided, however, if the
proposed modification includes a demonstration that any variation
from the locations of proposed open space(s) can be
accommodated by an equal or greater amount and function of open
space in another sub-planning area, and only if the modification
approval includes a condition requiring accommodation of this
open space change in the other affected sub-planning area(s) and if
the City determines that this change is consistent with the overall
intent of the Conditions of Approval, then the City may approve a
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minor modification that results in a change in the amount of open
space in a particular sub-planning area. Provided further, that in
no event shall any such modification reduce the Cle Elum River
Corridor open space that is shown on Attachment 1 to the
Conditions of Approval and that is the subject of a conservation
easement and in no event shall a minor modification be permitted
to alter the character of the Bullfrog interchange with I-90,
consistent with the terms of the Cooperative Agreement between
Trendwest, the Washington Department of Fish & Wildlife, and
‘the Yakama Nation, dated December 4, 2000, the RIDGE
Settlement Agreement, dated September 22, 2001, and Condition
32

6.4.1.3 The proposed modification does not result in a reduction in the
amount or type of housing required by the PMU Zoning Approval.

6.4.1.4 The proposed modification does not trigger the need for new SEPA
review, pursuant to the provisions of Subsection 6.5 below.

6.4.1.5 The proposed modification does not include a reduction in the
width, proposed plantings, or type of any required landscape
buffers, unless the City determines that the modification will
accomplish all of the same screening functions that the original

requirements would provide.

6.4.1.6 The proposed modification does not include uses that were not
included in the original Conditions of Approval.

6.4.1.7 The proposed modification is functionally equivalent to, or
superior to, the original standard or requirement in fulfilling the
intent and purpose of that original standard or requirement.

6.4.1.8 The proposed modification is compatible with the scale and
character of the properties and uses adjacent to the location of the
proposed modification, whether such properties and uses are inside
or outside the Trendwest UGA Property.

6.4.2 Any proposed modification from the Conditions of Approval that does not
meet the criteria for a Minor Modification, as described in Subsection
6.4.1 above, shall be a Major Modification, and shall require an
amendment to the Conditions of Approval, including all of the public
notice, comment, and hearing requirements specified in the PMU Zoning.

6.5  Subsequent SEPA review. As provided for in WAC 197-11-600(3) and CEMC
15.28, the Parties agree that the City has completed substantial, project-level

environmental review for this Development Agreement and the Conditions of
Approval pursuant to the PMU Zone, which should be sufficient for implementing
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Subsequent Approvals that are consistent with the Conditions of Approval and the
alternatives contained within those environmental documents. The Parties intend
that these environmental documents shall constitute compliance to the fullest
extent possible under SEPA for all Subsequent Approvals and requested
modifications during full build out of the Trendwest UGA Property. Pursuant to
this Section, the City may require a supplemental EIS, an EIS addendum, or an
MDNS requiring mitigation measures beyond those in this Agreement for a
Subsequent Approval, as provided in SEPA and only to the extent that:

6.5.1 The Subsequent Approval proposes a Major Modification to the
Conditions of Approval, or

6.5.2 The City concludes, pursuant to the SEPA Rules, WAC 197-111-
600(3)(b), and CEMC 15.28.220 that substantial changes have been made
to the Trendwest UGA Development so that it is likely to have significant
adverse impacts not previously analyzed in a SEPA environmental
document; or

6.5.3 The City concludes, pursuant to the SEPA Rules, WAC 197-11-600(3)(b),
and CEMC 15.28.220 that there is new information indicating probable
significant adverse environmental impacts of the Trendwest UGA
Development not previously analyzed in a SEPA environmental
document. This Subsection includes, without limitation, information that
may be obtained from the ongoing monitoring requirements contained
with the Conditions of Approval and described in Section 8 below.

6.5.4 Upon receipt of an application for a Subsequent Approval and concurrent
with the Conditions of Approval compliance review described in
Subsection 6.4, the City SEPA Responsible Official shall evaluate the
application for purposes of assessing the adequacy of the existing SEPA
review, pursuant to the guidelines in this Section. The City Planner shall
include his or her assessment in the finding of compliance or
noncompliance, and if additional SEPA review is required, shall direct the
applicant to prepare the additional SEPA analysis prior to a final decision
on the requested Subsequent Approval. Any such additional SEPA
analysis shall be limited in scope to only those elements of the
environment and potential significant adverse impacts that the City SEPA
Responsible Official determines have not been adequately addressed in
previous SEPA documents.

6.5.5 The provisions of this Section notwithstanding, the environmental
documents that have been prepared for the Trendwest UGA Property
identify the need to conduct additional, project-level environmental review
prior to any final decision on the proposed Washington State Horse Park,
its size, configuration, and, most importantly, its environmental impacts
and necessary mitigation. This is consistent with the SEPA Rules for
phased environmental review, WAC 197-11-060(5). Because of the
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6.5.6

6.5.7

6.5.8

current uncertainty regarding Horse Park funding and timing and,
therefore, uncertainty regarding the likelihood of ultimate Horse Park
development, the environmental documents identified the need to conduct
a future, more detailed phase of environmental review for the Horse Park
development at such time as the proposal has funding and is ready to
proceed with development. Therefore, the Parties agree that any proposal
to develop a Horse Park shall be preceded by further SEPA review,
including, if necessary to address probable significant adverse impacts, a
supplemental EIS that more fully addresses the environmental impacts
from Horse Park development at the location, size and configuration
ultimately proposed, and identifies appropriate additional mitigation for
Horse Park impacts.

Similarly, the Parties acknowledge that, as of the date of this Agreement,
the City has not conducted SEPA review for the proposed community
center and the school expansion. These proposals shall be subject to their
own SEPA review (DNS, MDNS, Addendum or SEIS) depending on the
proposal and the nature of any associated impacts.

The City is also in the process of completing, or has completed, separate
SEPA review for proposed water and sewer service improvements, as
follows:

6.5.7.1 On April 6, 2000, the City issued a mitigated Determination of
Nonsignificance for the City of Cle Elum Wastewater Treatment
Facility Interim Improvements. Comments were received from the
Department of Transportation, but no appeal was filed.

6.5.7.2 On January 18, 2001, the City issued a Mitigated Determination of
Nonsignificance for the City of Cle Elum/Town of South Cle Elum
Water Supply System Improvements. Comments were received
from Bonneville Power, from Kittitas County Planning, and from
the Department of Ecology, but no appeal was filed.

6.5.7.3 On July 3, 2002, the City issued a Draft Environmental Impact
Statement for a Regional Wastewater Treatment facility. A public
comment hearing was held on August 13, 2002. A Final
Environmental Impact Statement will be completed before
construction of the Regional Wastewater Treatment facility.

Nothing in this Section shall be construed to affect the SEPA authority of
any other permitting agency not a party to this Agreement. Such other
permitting authority’s SEPA review shall be governed by RCW 43.21C,
WAC 197-11, and the particular permitting authority’s relevant SEPA
rules and procedures.
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Municipal Facilities and Services and Fiscal Impact Mitigation

7.1

Mitigation for impacts to public facilities and services shall be as described in the

Conditions of Approval.

12

In the event of termination, the costs to restore the City to its pre-Trendwest
position, as described in Subsection 10.6 in addition to any written commitments
made on or before the date of this Agreement, shall also include any costs
associated with City commitments made after the date of annexation to provide
the government facilities and services described in the Conditions of Approval,
including, but not limited to, any City indebtedness issued for such facilities or

services.

Monitoring of Impacts and Mitigation Measures

8.1

8.3

8.4

Exhibit C-09

The requirements for periodic monitoring of potential impacts shall be as
described in more detail in the Conditions of Approval. All costs associated with
preparation of the monitoring program, as well as its implementation and data
assessment, including but not limited to, the costs incurred by the City to review
and analyze the monitoring information, shall be borne in full by Trendwest. The
City and the County shall contract directly with the monitoring consultant, and all
data and analysis shall be submitted directly to the City, the County, and
Trendwest. With this direct consulting relationship, the City will not need to hire
independent consulting expertise to review the data. If the City proposes to

‘change consultants, the City shall first give Trendwest a reasonable opportunity to

comment on the proposed change. Any dispute regarding consultants or fees-shall
be resolved by the Mediation and Dispute Resolution Agreement procedures.

Each of the monitoring efforts described in the Conditions of Approval shall be
coordinated, to the maximum extent possible, with any monitoring efforts being
conducted by Kittitas County as a condition of its approval of the Trendwest
MPR, provided that the City shall retain all of its rights and responsibilities to
determine appropriate amount, type, and timing of mitigation measures related to
the UGA Development, related to infrastructure improvements owned by or
located within the jurisdictional limits of the City and related to services provided

by the City.

The City and Trendwest acknowledge that the Trendwest UGA Development may
impact certain public facilities and services that are owned by public entities or
jurisdictions other than the City (hereafter “Affected Public Entity" or "Entities™).
Trendwest and the City shall coordinate with and seek input from any Affected
Public Entity to review the results of any monitoring that affects the Affected
Public Entity’s facilities or services prior to making any decisions based on that
monitoring. Trendwest and the City agree that they shall not modify any of the
required mitigation or its timing from that identified in the Conditions of
Approval with respect to public facilities or public services owned by or provided
by an Affected Public Entity without obtaining the consent of that public entity.
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