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CLE ELUM RIVER CORRIDOR
GRANT OF CONSERVATION EASEMENT

THIS GRANT OF CONSERVATION EASEMENT is made this 2] 57 day
of AVGU ST, 2004, by MOUNTAINSTAR RESORT DEVELOPMENT, LLC, a
Delaware limited liability company, d/b/a Suncadia Development Company (“Grantor™),
in favor of KITTITAS CONSERVATION TRUST, a Washington nonprofit corporation
(“Grantee”).

RECITALS

A. WHEREAS, Grantor is the owner in fee simple of real property located in
Kittitas County, Washington, comprising part of the Geomorphic Floodplain of the Cle
Elum River. The Geomorphic Floodplain refers to the physical floodplain and includes
those areas occupied by a river during post-glacial (Holocene) times and that are subject
to inundation by high flows and lateral migration of the modern river. The part of the
Geomorphic Floodplain of the Cle Elum River that is owned by Grantor and is subject to
this Easement is referred to herein as “the Cle Elum River Corridor” and is shown on
EXHIBIT A, attached hereto and incorporated herein by reference, which is derived from
the Land Stewardship Plan, Cle Elum River Corridor Addendum, dated May, 2004. The
Cle Elum River Corridor is estimated to include approximately 1,215 acres that comprise
a portion of the real property referred to as the Suncadia Master Planned Resort legally
described in the MPR Development Agreement as defined below, as amended from time
to time (the “MPR”), and a portion of the real property referred to as the Cle Elum
Bullfrog UGA legally described in the UGA Development Agreement as defined below,
as amended from time to time (the “UGA”);

B. WHEREAS, at the time of this Grant, the Cle Elum River Corridor is
devoted primarily to undeveloped open space, natural resource, and recreational uses and
is subject to the Development Agreement By And Between Kittitas County, Washington,
Trendwest Resorts, Inc. And Trendwest Investments, Inc. Relating To The Development
Commonly Known As MountainStar Master Planned Resort (together with its
Exhibits A-M) dated October 10, 2000 and recorded October 24, 2000 under Kittitas
County Auditor’s File No. 200010240006 (hereinafter the “MPR Development
Agreement”), and the Development Agreement By And Between The City Of Cle Elum,
Trendwest Investments, Inc. And Trendwest Properties, Inc. Relating To The
Development Of Real Property Located Within The Cle Elum Urban Growth Areaq,
Commonly Known As The “Bullfrog UGA” (together with its Attachments A-D) dated
October 30, 2002, which is expected to be recorded in the near future (hereinafter the
“UGA Development Agreement”) ;

C. WHEREAS, Grantor is party to the Cooperative Agreement with the
Washington Department of Fish and Wildlife and Yakama Nation, dated December 4,
2000;
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D. WHEREAS, Grantor intends this easement to implement Grantor’s
commitment to convey the Cle Elum River Corridor to Grantee as described in Part C
(3) of the Cooperative Agreement;

Kittit t RTH
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E. WHEREAS, Grantor is also party to the Settlement Agreement Regarding
MountainStar Master Planned Resort, Cle Elum Urban Growth Area, and Supporting
Infrastructure and Services, with RIDGE, dated September 2001, as amended (the
“RIDGE Agreement”);

F. WHEREAS, nothing in the RIDGE Agreement is intended to conflict with
or otherwise restrict, change, or reduce the terms of this Easement so conveyed in
perpetuity or otherwise affect Grantor’s or Grantee’s performance of its obligations under
this Easement or the Cooperative Agreement;

G. WHEREAS, Grantee is a tax-exempt nonprofit organization and a
qualified organization under Sections 501(c)(3) and 170(h), respectively, of the Internal
Revenue Code of 1986, any successor provision, and the regulations promulgated
thereunder (“IRC Section 501(c)(3) and IRC Section 170(h)”), whose primary purpose is
to undertake activities to protect and enhance open space, recreation, and fish and
wildlife habitat;

H. WHEREAS, the Cle Elum River Corridor possesses scenic, cultural,
natural resource and recreation values (collectively, “Conservation Values”) of great
importance to the Grantor, the people of Kittitas County, and the people of the State of
Washington;

L WHEREAS, the Cle Elum River Corridor includes sites of great spiritual,
historical, cultural and ecological impaortance to the Yakama Nation;

J. WHEREAS, the specific conservation values of the Cle Elum River
Corridor are further described in a document entitled “Inventory of Conservation Values,
Cle Elum River Corridor,” dated July 15, 2003 (“Inventory of Conservation Values™);

K. WHEREAS, the Inventory of Conservation Values consists of reports,
maps, photographs, and other documentation that the parties agree provide, collectively,
an accurate representation of the Cle Elum River Corridor at the time of this grant and
which is intended to serve as an objective, though nonexclusive, information baseline for
monitoring compliance with the terms of this grant;

L. WHEREAS, the documents referred to in these recitals are on file with
Grantor and Grantee.

NOW THEREFORE, BE IT RESOLVED, that Grantor intends that the
conservation values of the Cle Elum River Corridor be preserved and maintained by
permitting only those uses on the Cle Elum River Corridor that do not significantly
impair or interfere with the Inventory of Conservation Values for the Cle Elum River
Corridor, as provided herein.
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NOW THEREFORE BE IT FURTHER RESOLVED, that Grantor, as owner of
the Cle Elum River Corridor, does hereby grant to Grantee, in perpetuity, an easement
over the land described herein as the Cle Elum River Corridor together with the right to
preserve, protect, monitor and enforce the terms of this Easement and the protection of
the conservation values of the Cle Elum River Corridor as those values exist on the date
of this instrument and as they may evolve in the future.

EASEMENT AGREEMENT

NOW THEREFORE, to implement the purpose, requirements, covenants, terms,
conditions, and restrictions referred to herein, Grantor hereby voluntarily, and without
valuable consideration, grants and conveys irrevocably to Grantee, its heirs, successors
and assigns, forever and in perpetuity, a Conservation Easement over the Cle Elum River
Corridor, consisting of the rights in the Cle Elum River Corridor hereinafter enumerated,
subject to the restrictions set forth herein (“Easement”).

1. PURPOSE.

It is the purpose of this Easement to assure that the Cle Elum River Corridor will
be retained forever and in perpetuity predominantly for the conservation of open space,
the conservation, protection and enhancement of natural upland and aquatic habitats,
including riparian areas and wetlands, and the resources those habitats support including
fish, wildlife, plants, birds, amphibians, and other natural resources and ecological
communities; and for the conservation and preservation of the water quality and water
quantity of the Cle Elum River and associated aquifers; and for the preservation of
scenic, historical, educational, cultural and recreational values. It is also the purpose of
this Easement to prevent any use of the Cle Elum River Corridor that will significantly
impair or interfere with the conservation values of the Cle Elum River Corridor. Grantor
and Grantee further intend that this Easement will confine the use of the Cle Elum River
Corridor to such activities that are consistent with the purpose of this Easement, the
Inventory of Conservation Values and the Cooperative Agreement. Grantor and Grantee
further intend that the purpose of this Easement is to support a land management policy
and goal of “no net loss” of productive fish and wildlife habitat. Grantor and Grantee
further intend that the purpose of this Easement is to support fish and wildlife mitigation
and enhancement measures in the Cle Elum River Corridor as part of Grantor’s
commitment to address and mitigate cumulative impacts associated with the development
of the MPR and UGA as provided in the Cooperative Agreement. This Easement does
not grant and shall not be construed as affording to the general public physical access to
any property, except as provided in Section 4.6, below.

2, RIGHTS OF GRANTEE.

To accomplish the purpose of this Easement the following rights are conveyed to
Grantee by this Easement:
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2.1. To enter upon the Cle Elum River Corridor at reasonable times in
order to monitor compliance with and otherwise enforce the terms of this Easement in
accordance with Section 6; provided that, except in cases where Grantee determines that
immediate entry is required to prevent, terminate, or mitigate a violation of this
Easement, such entry shall be upon prior reasonable notice to Grantor, and Grantee shall
not in any case unreasonably interfere with Grantor’s exclusive use and quiet enjoyment
of the Cle Elum River Corridor. Grantee's access to the Cle Elum River Corridor is
expressly limited to that provided by roads or trails within the MPR and UGA as Grantor
may, from time to time, establish and is subject to Grantor’s reasonable rules for their
use. Grantor shall not unreasonably interfere with Grantee’s right to enter and access the
easement designated herein for purposes of carrying out Grantee’s duties as Grantee, and
Grantor shall permit Grantee to enter other lands outside of the Cle Elum River Corridor
then owned or controlled by Grantor if necessary to monitor compliance with this
easement, subject to reasonable restrictions on entry and use for such purpose. Grantee’s
rights and responsibilities defined herein are limited to the lands that comprise the Cle
Elum River Corridor also defined herein and Grantee is specifically not granted by this
Easement any rights in nor shall it interfere in any way with the use and quiet enjoyment
of any other lands of Grantor or its successors and assigns within the MPR and UGA; and

2.2. To prevent any activity on or use of the Cle Elum River Corridor
by Grantor, its heirs, successor and assigns, guests, invitees, licensees and others
permitted access and use of the Cle Elum River Corridor or any other persons who access
and use the Cle Elum River Corridor in any manner that is inconsistent with the purpose
of this Easement and to require Grantor, its heirs, successors and assigns to restore such
areas or features of the Cle Elum River Corridor that may be damaged by any
inconsistent activity or use, under the remedies set forth in Section 6.

3. USE LIMITATIONS AND RESTRICTIONS.

The following use limitations and restrictions apply in or on the Cle Elum River
Corridor. Such use limitations and restrictions are deemed to be consistent with the
Purpose of this Easement and are unconditional, except as may otherwise be agreed upon
by Grantee and Grantor, and except as reasonably deemed necessary to undertake the
permitted uses in Section 4 or to preserve or protect the Cle Elum River Cotrridor.

3.1. The Cle Elum River Corridor shall be maintained in perpetuity as
undeveloped open space;

3.2. No construction or placement of temporary or permanent
industrial, commercial or residential buildings or structures, including but not limited to,
dwellings, tennis courts, aircraft landing or airstrip, mobile home, swimming pool,
storage tank, antenna, satellite receiving dish, utility pole, communications facility or
tower except that interpretative, equestrian activity, and other casual recreation structures
such as benches, picnic tables, small covered open-air seating/eating areas, etc. are
permitted;
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3.3. No subdivision, plats or development of land or any other land use
action that would remove all or portions of the Cle Elum River Corridor from the open
space land use designation;

LT
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3.4. No use of motorized vehicles for recreational or any other
purposes, except those limited to governmental or Grantor’s property management
functions, or those otherwise required in Condition C-13 of the MPR Development
Agreement;

3.5. No riprapping of river banks, except that riprap may be placed to
the extent necessary in association with bridge and utility crossings of the Cle Elum River
built in accordance with Section 4 of this Easement, or if riprap is required to prevent
major erosion in the vicinity of the Bullfrog Gravel Pit;

3.6. No impermeable trails or other impermeable ground surfaces
unless authorized by Section 4.4 or otherwise agreed to by Grantee;

3.7. No surface or subsurface mining, excavation, extraction or removal
of any natural resource including topsoil, sand, gravel or minerals in or from the Cle
Elum River floodplain for commercial or industrial purposes, except that low-impact
excavation of soils as required in the normal course of open space land management or
habitat enhancements is permitted;

3.8. No firewood harvesting, or other removal of dead or down wood
except for purposes of fire protection, public health or safety, or other purposes approved
by Grantee that are described in the Land Stewardship Plan;

3.9. No dumping, burning, burying, injecting, storing or otherwise
disposing of solid, hazardous or other wastes, including snow from municipal plowing,
construction debris, vehicles or parts, in the Cle Elum River floodplain, except that
temporary storage of trash in sound, durable receptacles for regular off-site disposal are
permitted;

3.10. No dredge and filling or changes in topography, except those
commonly necessary for conservation; non-commercial, low impact outdoor recreational
uses; forestry or fish and wildlife habitat enhancements; the uses permitted under
Section 4; and as approved by the Grantee;

3.11, No billboards or signs or any other forms of commercial, public or
private advertising except as agreed upon by the parties for conservation, outdoor
recreation, or outdoor conservation education purposes or to direct public users and
provide information about the property;

3.12. No animal husbandry activities or grazing of any type by any
domesticated animals such as cattle, horses, sheep, and goats;
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3.13. No storage (above or under ground) or distribution of any
petroleum products or hazardous materials;

3.14. No growing of any crops of any size for commercial purposes;

3.15. No exploration, excavation and/or removal of any Native
American artifacts or remains without the written consent of the Yakama Nation; and

3.16. Any activities conducted in the Cle Elum River Corridor, as
reserved by the Grantor or otherwise, must be conducted in a2 manner that maintains soil
productivity, prevents erosion, protects and prevents degradation of surface and ground
water quality and quantity, conserves native plants and species, and protects unique or
fragile natural areas.

4. RESERVED RIGHTS.

Grantor reserves to itself, and to its personal representatives, heirs, successors,
and assigns, all rights accruing from ownership of the Cle Elum River Corridor, including
the right to engage in, or permit or invite others to engage in, all uses of the Cle Elum
River Corridor that are not expressly prohibited herein and are not inconsistent with the
purposes of this Easement or applicable federal, state or local laws and regulations.
Without limiting the foregoing general reservation, and without unduly affecting or
compromising the Grantee’s purpose for acquiring this conservation easement, the
following uses are deemed to be consistent with the purpose of this Easement and the
prohibitions of Section 3, and are therefore expressly reserved:

4.1.  The right to manage the Cle Elum River Corridor in accordance
with the Land Stewardship Plan and the MPR Development Agreement and UGA
Development Agreement, and in a manner that is consistent with this Conservation
Easement and the Cooperative Agreement;

4.2.  The right to use the Cle Elum River Corridor for equestrian use
and other recreational activities, except at times and/or locations where such activities
would cause significant or material harm or interference with salmon passage, spawning
or rearing in the Cle Elum River;

4.3.  The right to construct interpretative, equestrian activity and other
casual recreation structures, picnic facilities and permeable recreation trails, at locations
described in the Land Stewardship Plan and which do not cause significant or material
harm to or interference with salmon passage, spawning or rearing in the Cle Elum River;

44. The right to construct and maintain bridge and utility crossings

over the Cle Elum River and associated bridge approaches, at locations described in a

County-approved site development plan or other legally operative document(s), and

which do not cause significant or material harm to or interference with salmon passage,

spawning or rearing in the Cle Elum River, and which, to the fullest extent practicable,
Page 8 of21
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avoid adverse impacts on stream and floodplain morphology and ecology; provided,
however, that such bridges, bridge approaches, utility crossings and associated structures,
including riprapping, will not materially constrict the stream channel or impede the flow
of ordinary high water; and provided further that this reservation will be subject to all
federal, state and local laws applicable to permitting and approving the location and
construction of such bridge and utility crossings and to approval by the Yakama Nation,
which approval cannot be unreasonably withheld;
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4.5.  The right to construct and operate a welcoming and interpretative
facility serving the interests of the Grantee and Grantor’s property promotion at a
location east of Bullfrog Road to be selected by Grantor and approved by Grantee, which
approval shall not be unreasonably withheld, and that does not cause significant or
material harm or interference with salmon passage, spawning or rearing in the Cle Elum
River;

4.6.  Public access as provided by RIDGE Agreement 1.19, requiring
Grantor to “comply with MPR Permit Conditions of Approval C-12, B-31, B-32, B-34,
B-40 and B-41 with regard to public access. All Cle Elum River access shall be offered
on an equal basis to all Kittitas County residents, and MPR and UGA residents and
guests. The Recreational User Statute (RCW 4.24.200, 4.24.210) shall apply to the use of
all Cle Elum River access by any non-guest or non-resident of the MPR or UGA.” Cle
Elum River access shall also be offered to the general public on an equal basis as offered
to Kittitas County residents and MPR and UGA residents and guests; and

4.7.  The right to construct and maintain public access locations and
recreation areas in the Cle Elum River Corridor that are suitable for access by and for the
use and enjoyment by persons with disabilities and which complies with requirements of
the Americans with Disabilities Act and which will not cause significant or material harm
or interference with salmon passage, spawning or rearing in the Cle Elum River.

5. DISPUTE RESOLUTION.

5.1.  Preventive Discussions. Grantor and Grantee will promptly give
the other notice of problems or concerns arising in connection with the parties’ actions
under this Easement or the use of or activities or conditions in the Cle Elum River
Corridor, and will meet as needed, but no later than 15 days after receipt of a written
request for a meeting, to eliminate the same.

5.2. Optional Alternative Dispute Resolution. If a dispute is not
resolved through preventive discussions under Subsection 5.1, Grantor and Grantee may
by mutual agreement submit the matter to mediation or arbitration upon such rules of
mediation or arbitration as Grantor and Grantee may agree.
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6. GRANTEE’S REMEDIES.
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6.1. Notice of Violations; Corrective Action. If Grantee believes that
Grantor, its heirs, successors or assigns has violated or that others have violated the terms
of this Easement or that a violation is threatened, Grantee shall give written notice to
Grantor, its heirs, successors or assigns of such violation and demand corrective action
sufficient to cure the violation and, where the violation involves injury or damage to the
Cle Elum River Corridor, and/or impairment or net loss of the Conservation Values as a
result from any use or activity inconsistent with the terms and stated Purpose of this
Easement, to demand that Grantor restore and/or pay for the restoration of the portion of
the Cle Elum River Corridor so injured or damaged and to restore any impairment or net
loss to any Conservation Value back to prior conditions in accordance with a Restoration
Plan approved by Grantee. In the event that damage to the Cle Elum River Corridor or to
the Conservation Value(s) of the Cle Elum River Corridor are irreparable and/or
unrestorable, the Grantee may require Grantor, its beirs, successors or assigns to mitigate
such loss in the form of an enhancement(s) to the same or a different identified
Conservation Value(s) elsewhere within the Cle Elum River Corridor.

6.2. Injunctive Relief. If Grantor fails to cure the violation within 30
days after receipt of notice thereof from Grantee, or, under circumstances where the
violation cannot be reasonably cured within the 30 day period, fail to begin curing such
violation within 30 days, Grantee may bring an action at law or equity in a court of
competent jurisdiction to enforce the terms of this Easement, to enjoin the violation by
temporary or permanent injunction, and to require the restoration of the Cle Elum River
Corridor and the Conservation Value(s) to the condition that existed prior to any such
injury.

6.3. Emergency Enforcement. If circumstances clearly require
immediate action to prevent or mitigate significant unrestorable damage to the Cle Elum
River Corridor or the Conservation Value(s) of the Cle Elum River Corridor, Grantee
may pursue its remedies under this Section 6 without prior notice to Grantor or without
waiting for the period provided for cure to expire, provided, however, that Grantee shall
use reasonable best efforts to provide notice as soon as possible.

6.4. Damages. Grantee may bring an action to recover any damages
for violation of the terms or stated Purpose of this Easement. Without limiting Grantor’s
liability, Grantee shall first apply any damages recovered to the cost of undertaking any
corrective action.

6.5. Nature of Remedy. Grantee’s rights under this Section 6 apply
equally in the event of either actual or threatened violations of the terms of this Easement.
Grantor agrees that Grantee’s remedies at law for any violation of the terms of this
Easement are inadequate and that Grantee shall be entitled to the injunctive relief
described in Subsection 6.2, both prohibitive and mandatory, in addition to such other
relief to which Grantee may be entitled, including specific performance of the terms of
this Easement, without the necessity of proving either actual damages or the inadequacy

Page 10 0f 21

Exhibit C-71 CITY007182



200409020038

Page: 11 of 29
28/02/2004 23:17P
EAS 47.20

(A

Auditor

D GERTH

of other legal remedies. Grantee’s remedies described in this Section 6 shall be
curmulative and shall be in addition to all remedies now or hereafter existing at law or in
equity.

6.6. Forbearance. Forbearance by Grantee to exercise its rights under
this Easement in the event of any actual or anticipated breach of any term of this
Easement by Grantor shali not be deemed or construed to be a waiver by Grantee of such
term or of any subsequent breach of the same or any other term of this Easement or of
any of Grantee’s rights under this Easement. No delay or omission by Grantee in the
exercise of any right or remedy upon any actual or anticipated breach by Grantor shall
impair such right or remedy or be construed as a waiver.

6.7. Acts Beyond Grantor’s Control. Nothing contained in this
Easement shall be construed to entitle Grantee to bring any action against Grantor for any
injury to or change in the Cle Elum River Corridor and/or the Conservation Values
resulting from causes beyond Grantor’s control and which are deemed to be solely caused
by “Acts of God” and not in any way the result of authorized actions by Grantor, its
agents, invitees, licensees or other third parties, including, without limitation, fire, flood,
storm, insects, disease, and earth movement, or from any prudent action taken by Grantor
under emergency conditions to prevent, abate, or mitigate significant injury to the Cle

Elum River Corridor resulting from such causes.

7. COSTS, LIABILITIES, AND TAXES.

7.1.  Costs, Legal Requirements, and Liabilities. Grantor retains all
responsibilities and shall bear all costs and liabilities of any kind related to the ownership,
operation, upkeep, and maintenance of the Cle Elum River Corridor, including the costs
of any required permits, or other compliance measures required by any applicable
building, zoning, fire or life and health safety laws or regulations; the cost of removal of
any hazardous substance threatening human health or the environment; and any other
legal or regulatory requirements necessary for the safe use, enjoyment and preservation
of the Cle Elum River Corridor as contemplated by the parties herein and to preserve the
stated Purpose of this Easement. Grantor, and its successors and assigns, remains
financially responsible for the development, management, construction, permitting, and
repair and maintenance of any trails, structures, facilities, utilities or any other
improvements placed within the Cle Elum River Corridor including the cost of any
restoration to the Cle Elum River Corridor and/or Conservation Values required as a
result of such development, management, construction, permitting, and repair and
maintenance of any such improvements. Grantor shall keep the Cle Elum River Corridor
free of any liens that are not subordinate to this Easement arising out of any work
performed for, materials furnished to, or obligations incurred by Grantor.

7.2. Taxes. Grantor shall pay before delinquency all property and
other taxes, assessments, fees, and charges of whatever description levied on or assessed
against the Cle Elum River Corridor by competent authority, including any taxes imposed
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upon, or incurred as a result of, this Easement, and shall furnish Grantee with satisfactory
evidence of payment upon request.
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8. REPRESENTATIONS, WARRANTIES AND DISCLAIMERS.

8.1. Authority. Each party represents and warrants to the other that the
individual signing below has full power, authority, and legal right to execute and deliver
this agreement and thereby legally bind the party on whose behalf such person signed.

8.2. Future Conditions. Grantor represents and warrants that it has no
actual knowledge of future or current conditions that would limit its right to grant the
rights to the Cle Elum River Corridor conveyed in Section 2 and the restrictions on use in
Section 3, and desires to grant such rights to Grantee.

8.3. Warranty. Grantor warrants that Grantor has good and sufficient

itle to the Cle Elum River Corridor.

8.4. Grantor’s Disclaimer. Except to the extent expressly set forth
elsewhere in this Easement, Grantor makes no representations or warranties with respect
to: (i) the condition of the Cle Elum River Corridor or any buildings, structures or
improvements thereon or the suitability of the Cle Elum River Corridor for Grantee’s
intended use or for any use whatsoever; (ii) any applicable building, zoning, fire or life
safety laws or regulations or with respect to compliance therewith or with respect to the
existence of or compliance with any required permits, if any, of any governmental
agency; or (iii) the presence of any hazardous substances or materials in, on or under the
Cle Elum River Corridor, including without limitation asbestos or urea formaldehyde, or
the presence of any environmentally hazardous wastes, substances or materials in, on or
under the Cle Elum River Corridor or any adjacent properties. Grantee acknowledges to
Grantor that Grantee is being given the opportunity under this Easement to fully inspect
the Cle Elum River Corridor in all respects. Grantee acknowledges and agrees that
neither Grantor nor any officer, shareholder, employee or agent of Granter makes any
representations or warranties regarding the truth, accuracy or thoroughness of any
reports, studies or assessments relating to the Cle Elum River Corridor which Grantor
may have delivered or otherwise made available to Grantee, except as otherwise
expressly set forth in this Easement.

9. EXTINGUISHMENT OR CONDEMNATION.

9.1. Extinguishment. If circumstances arise in the future that render
the purpose of this Easement impossible to accomplish, this Easement can only be
terminated or extinguished, whether in whole or in part, by judicial proceedings in a court
of competent jurisdiction. The amount of the proceeds to which Grantee shall be entitled,
after the satisfaction of prior claims, from any sale, exchange, or involuntary conversion
of all or any portion of the Cle Elum River Corridor subsequent to such termination or
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9.2. Valuation. This Easement constifutes a real property interest
immediately vested in Grantee, which, for the purposes of Section 9.1, the parties
stipulate to have a fair market value determined by multiplying (a) the fair market value
of the Cle Elum River Corridor unencumbered by the Easement (minus any increase in
value after the date of this grant attributable to improvements) by (b) the ratio of the
value of the Fasement at the time of this grant to the value of the Cle Elum River
Corridor, without deduction for the value of the Easement, at the time of this grant. The
value of this Easement at the time of this grant is the value, if any, used to calculate the
deduction for federal income tax purposes allowable by reason of this grant, under IRC
Section 170¢h). If Grantor claims a deduction for federal income tax purposes by reason
of this grant, Grantor will provide Grantee with the IRS Form 8283 Noncash Charitable
Contributions, and/or other tax forms which document the easement appraisal summary
and value used by Grantor for any tax deduction, and such tax documentation shall be
provided to Grantee regardless of whether or not such tax forms require Grantee’s
signature for filing. For the purposes of this Section, the ratio of the value of the
Easement to the value of the Cle Elum River Corridor unencumbered by the Easement
shall remain constant.

9.3. Condemnation. If the Easement is taken, in whole or in part, by
the exercise of the power of eminent domain, Grantee shall be entitled to compensation in
accordance with applicable law.

9.4. Application of Proceeds. Grantee shall use any proceeds received
under the circumstances described in this Section 9 in a manner consistent with the
conservation purpose of this Easement.

10. AMENDMENT.

10.1. Limitation. If circumstances arise under which an amendment to
or modification of this Easement would be appropriate, Grantor and Grantee are free to
jointly amend this Easement; provided that no amendment shall be allowed that will
affect the qualification of this Easement or the status of Grantee under any applicable
laws, including RCW 64.04.130 or IRC Section 170(h), and any amendment shall be
consistent with the stated Purpose of this Easement and shall not affect its perpetual
duration. Any amendment shall be in writing and recorded in the official records of
Kittitas County, Washington,

10.2. Legal Description. Grantor shall prepare a legal description of the
Cle Elum River Corridor as shown on EXHIBIT A as Grantor obtains plat or other land
division approvals for adjacent property. Each portion of the legal description shall be
approved by Grantee, which approval shall not be unreasonably withheld. Upon approval
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by Grantee, Grantor shall record each portion of the legal description as an amendment to
this Easement.

11.  ASSIGNMENT.

This Easement is transferable, but Grantee may assign its rights and obligations
under this Easement only to an organization that is a qualified organization at the time of
transfer under IRC Section 170(h), and authorized to acquire and hold conservation
easements under RCW 64.04.130 (or any successor statute then applicable) or the laws of
the United States. As a condition of such transfer, Grantee shall require that the
conservation purpose that this Easement is intended to advance continue to be carried out.
Grantee shall give written notice to Grantor of an assignment at least thirty (30) days
prior to the date of such assignment.

12. SUBSEQUENT TRANSFERS,

Grantor agrees that this Easement is perpetual and runs with the land no matter
whe owns the land and regardless of any subsequent transfer by the Grantor; and that
Grantor shall incorporate and make known the existence of the terms of this Conservation
Easement by reference in any deed, executory contract, mortgage, or any other legal
instrument used to convey an interest in the Cle Elum River Corridor. Grantor further
agrees to give at least thirty (30) days prior written notice to Grantee of a proposed
transfer of an interest in the Cle Elum River Corridor, and Grantor also agrees to notify
Grantee within ten (10) days after the date of such transfer, that the transfer was
completed as well as contact information of the new holder of an interest in the Cle Elum
River Corridor. The failure of Grantor to perform any act required by this Section shall
not impair the validity of this Easement or limit its enforcement in any way, nor shall it
impair the ability of Grantor to transfer its interests in the Cle Elum River Corridor or the
validity of such transfer. Nothing in this Section or any transfer pursuant to this Section
will in any way amend or nullify the Easement terms or the righis of Grantee 1o access,
monitor and enforce this Easement; or any way modify or alter the reserved rights,
obligations, responsibilities and commitments of the Grantor; and all terms applicable in
this Easement to the Grantor will automatically apply to any subsequent landowner(s) or
interest holder(s).

13, ADDITIONAL EASEMENTS AND RIGHTS.

Grantor expressly reserves the right to grant any other easement, license or right
of way over, under or across the Cle Elum River Corridor not inconsistent with the
purpose of this Easement and the rights granted to Grantee herein.
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14.  INSPECTION REPORTS.

Upon request by Grantor, Grantee shall within twenty (20) days execute and
deliver to Grantor, or to any party designated by Grantor, a document that certifies, to the
best of Grantee’s knowledge, Grantor’s compliance with any obligation of Grantor
contained in this Easement or otherwise evidences the status of this Easement. Such
certification shall be limited to the condition of the Cle Elum River Corridor as of
Grantee’s most recent inspection. If Grantor requests more current documentation,
Grantee shall, within twenty (20) days after receiving a request from the Grantor and as
weather conditions permit, conduct an inspection of requested and/or reasonable routes or
routine areas of the Cle Elum River Corridor and provide Grantor with an inspection
report. The parties agree that the intent of the inspection report is to establish a record of
Grantee’s monitoring efforts and to the best of Grantee’s ability assess existing
conditions and Grantor’s compliance with this Easement.

15. NOTICES.

Any notice, demand, request, consent, approval, or communication that either
party desires or is required to give to the other shall be in writing and either served
personally or sent by first class mail, postage prepaid, addressed as follows:

TO GRANTOR:

MountainStar Resort Development, With a copy to:

LLC, d/b/a Suncadia Development F. Steven Lathrop
Company Lathrop, Winbauer, Harrel, Slothower &
Attn: George C. Cockill Denison, LLP

P.O. Box 887 201 West Seventh Avenue
109 S. 1st Street P. O. Box 1088

Roslyn, WA 98941 Ellensburg WA 98926
Telephone: (509) 649-3000 Telephone (509) 925-6916
Facsimile: (509) 649-3059 Facsimile: (509) 925-8093
TO GRANTEE:

Kittitas Conservation Trust With a copy to:

Attn: Jeff Tayer

Regional Director

Washington Department of Fisheries
1701 South 24th Ave.

Yakima, WA 98902

Telephone: (509) 457-9317
Facsimile: (509) 575-2474
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and to:

Kittitas Conservation Trust
Attn: Paul Ward

Fisheries Program Director
Yakama Nation

P.O. Box 151

Toppenish, WA 98948
Telephone: (509) 865-6262
Facsimile: (509) 865-6293

and to:

Kittitas Conservation Trust
David Gerth

205 Alaska Ave.

P.O. Box 428

Roslyn, WA 98941-0428
Telephone: (509) 674-8581

or to such other address as either party from time to time shall designate by written notice
to the other.

16. RECORDATION.

Grantee shall record this instrument in a timely fashion in the official records of
Kittitas County, Washington, and may re-record it at any time as may be required to
preserve its rights in this Easement, and shall provide Grantor a copy as recorded in each
instance.

17. GENERAL PROVISIONS.

17.1. Contrelling Law, Jurisdiction and Venue. The laws of the State
of Washington shall govern the interpretation and performance of this Easement.
Jurisdiction and venue to enforce this Easement shall lie exclusively in Kittitas County
Superior Court.

17.2. Liberal Construction. Any general rule of construction to the
contrary notwithstanding, this Easement shall be construed in favor of the grant to effect
the purpose of this Easement and the policy and purpose of RCW 64.04.130. If any
provision in this instrument is found to be ambiguous, an interpretation consistent with
the purpose of this Easement that would render the provision valid shall be favored over
any interpretation that would render it invalid.

17.3. Severability. If any provision of this Easement, or the application
thereof to any person or circumstance, is found to be invalid, the remainder of the
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provisions of this Easement, or the application of such provision to persons or
circumstances other than those as to which it is found to be invalid, as the case may be,

shall not be affected.

17.4. Entire Agreement. This instrument sets forth the entire
agreement of the parties with respect to the Easement and supercedes all prior or
contemporaneous discussions, negotiations, understandings, or agreements between
Grantor and Grantee relating to the Easement, all of which are merged herein. No
alteration or variation of this instrument shall be valid or binding unless contained in an
amendment that complies with Section 10.

17.5. Successors. The covenants, terms, conditions, and restrictions of
this Easement shall be binding upon, and inure to the benefit of, the parties hereto and
their respective personal representatives, heirs, successors, and assigns and shall continue
as a servitude running in perpetuity with the Cle Elum River Corridor. The terms
“Grantor” and “Grantee”, wherever used herein, and any pronouns thereof, shall include,

respectively, the above-named Grantor and its personal representatives, heirs, successors,

and assigns, and the above-named Grantee and its personal representatives, heirs,
successors, and assigns.

17.6. Termination of Rights and Obligations. A party’s rights and
obligations under this Easement terminate upon transfer of the party’s interest in the
Easement or Cle Elum River Corridor, except that liability for acts or omissions
occurring prior to transfer shall survive transfer.

17.7. Captions. The captions in this instrument have been inserted
solely for convenience of reference and are not part of this instrument and shall have no
effect upon construction or interpretation.

17.8. Counterparts. The parties may execute this instrument in two or
more counterparts, which shall, in the aggregate, be signed by both parties; each
counterpart shall be deemed an nrlgmaf instrument as mmmqf any party who has signed it.

In the event of any disparity between the counterparts produced, the recorded counterpart
shall be controlling.

TO HAVE AND TO HOLD unto Grantee, its successors, and assigns forever.
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IN WITNESS WHEREOQOF Grantor and Grantee have set their hands on the day
and year first above written.

GRANTOR:

MOUNTAINSTAR RESORT DEVELOPMENT, LLC,
a Delaware limited liability company, d/b/a Suncadia
Development Company
By Easton Ridge Investors, LLC

its Managing Member

By: William G. Hunt Y
Its Executive Vice President

W5y

By: Delbert E. Goehring v
Its Vice President

GRANTEE:

KITTITAS CONSERVATION TRUST,

a Washington nop-profit corporation
e
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On this day, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared William G. Hunt, to me
known to be the Executive Vice President of Easton Ridge Investors, LLC, a Delaware
limited liability company, the Managing Member of MOUNTAINSTAR RESORT
DEVELOPMENT, LLC, a Delaware limited liability company, d/b/a Suncadia
Development Company, the company that executed the foregoing instrument, and
acknowledged that the said instrument to be the free and voluntary act and deed of said

company, for the uses and purposes therein mentioned, and on oath stated that he is
authorized to execute the said instrument.

STATE OF WASHINGTON

COUNTY OF KITTITAS

““ WDER MY HAND AND OFFICIAL SEAL this -, | day of g',’L(ClL (S, 2004,

/)///Z/ /// //&(4,;»7

NOTAg 7z Printed Name _ s 7# /f+ . { //]nchScin
- - ¥ } s NoTARY PUBLIC in and for the State of Washingten,
%‘ﬁ 2 UBL\G ‘_; $ residing at _ (/¢ {4 eeyy) ,
-?* ALK e“s‘ My Commission Expires ;¢ ( ;3182,~ { , dee7

l“

STAI'E"bF WASHINGTON

COUNTY OF KITTITAS

On this day, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Delbert E. Goehring, to
me known to be the Vice President of Easton Ridge Investors, LL.C, a Delaware limited
liability company, the Managing Member of MOUNTAINSTAR RESORT
DEVELOPMENT, LLC, a Delaware limited liability company, d/b/a Suncadia
Development Company, the company that executed the foregoing instrument, and
acknowledged that the said instrument to be the free and voluntary act and deed of said
company, for the uses and purposes therein mentioned, and on oath stated that he is
authorized to execute the said instrument.

GIVEN UNDER MY HAND AND OFFICIAL SEAL this %} _day of ﬂugu wt |, 2004.

(T T
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STATE OF WASHINGTON

55.
COUNTY OF KITTITAS }

On this day, before me, the undersigned, a Notary Public in and for the State of
Washington, duly commissioned and sworn, personally appeared Jeff Tayer, to me

known to be the President of KITTITAS CONSERVATION TRUST, a Washington
non-profit corporation, the corporation that executed the foregoing instrument, and
acknowledged that the said instrument to be the free and voluntary act and deed of said

corporation, for the uses and purposes therein mentioned, and on oath stated that he is
authorized to execute the said instrument,

GIVEN UNDER MY HAND AND OFFICIAL SEAL this </ day of f-i/c/c st 2004.

SR A S ) I e

f A0, Printed Name /72 / , 3 /207t s
SN 5 0% NOTARY PUBLIC in and for the State of Washington,
Q— B 1 N )
Q A S Y residing at (*& et
£ WOTARYy E My Commission Expires [/ ky'r 14 30
s G £
T\ LusW &
"'of\’@%‘—‘-. 19,85 ’i""
’l,"‘ OF . ;S“\ \‘\\\
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Schedule of Exhibit

A. Cle Elum River Corridor, derived from the Land Stewardship Plan, Cle Elum
River Corridor Addendum, dated May, 2004.

#280509 17279004 60ix01!.doc 8/4/2004
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